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HE social legislation of the Roosevelt administrations brought to 
: the boiling-point the long-simmering agitation as to the appropri- 
ate form of administrative procedures. These procedures were 
not novel in 1933, but their extension into fields of hotly-contested meas- 
ures of economic control intensified the objections. Much of administra- 
tive procedure was indeed vague and obscure, often accidental and lacking 
in a consistent application of principles which might be admitted as valid. 
The attack pressed by those hostile to the legislative purposes involved 
was usually indiscriminate and argued for a wholesale condemnation of the 
entire corpus, based on its departure from the assumed norm of a common 
law litigation. The reply of those jealous for the preservation and exten- 
sion of the new reforms was apt to be nearly as indiscriminate in its sugges- 
tion either that there were no grounds whatsoever common to administra- 
tive and judicial procedure, or that in any case there were no abuses or no 
abuses other than were likely to occur in any system of administration. In 
response to this somewhat unyielding attitude the conservative forces and 
their lawyers devised legislation, of which the various Logan-Walter bills? 
were typical, which attempted to reform the entire system of administra- 
tion, en bloc, by hasty and ill-digested generalizations. After much legiti- 
* The Final Report of the Attorney General’s Committee on Administrative Procedure 
(hereafter cited as Report) was submitted to Attorney General Jackson on January 22, 1941, 
and transmitted by him to the Vice President two days later. The bill proposed by the com- 
mittee for adoption by Congress (hereafter cited as Committee Bill) accompanied the report. 
T Professor of Law, University of Buffalo. 


* For a description of this controversy and the nature of certain condemnations, see Jaffe, 
Invective and Investigation in Administrative Law, 52 Harv. L. Rev. 1201, 1232 (1939). 


2 See e.g., H.R. 6324, 76th Cong. 3d Sess. (1940). 
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mate ridicule’ of these jerry-built proposals, many persons became con- 
vinced that the occasion demanded a detailed study of each of the ad- 
ministrative agencies of the government. 

In the early part of 1939 President Roosevelt, at the suggestion of the 
Attorney General, appointed a committee to make a “thorough and com- 
prehensive study . . . . of existing practices and procedures with a view to 
detecting any existing deficiencies and pointing the way to improvement.” 
The committee,‘ with a small staff, investigated nearly all of the important 
federal administrative establishments whose activity affected the rights, 
duties and privileges of the public.’ Each study attempted to set forth and 
criticize in considerable detail the procedure of the agency. The commit- 
tee, before issuing the studies, conferred with the agency whose practices 
were to be described and evaluated, and some attempt was made to secure 


3 For an acute analysis of the Logan-Walter bill vetoed by the President, see Landis, 
Crucial Issues in Administrative Law, 53 Harv. L. Rev. 1077 (1940). 


4The committee as originally appointed were James W. Morris, chairman, D. Law- 
rence Groner, Carl McFarland, Golden Bell, Arthur T. Vanderbilt, and Dean Acheson. 
Somewhat later there were added Robert H. Jackson, Henry Hart, Harry Shulman, Lloyd 
Garrison, Ralph Fuchs and E. Blythe Stason. Dean Acheson subsequently became chairman. 
All of the above-mentioned with the exception of Golden Bell, who, I assume, resigned, and 
Robert H. Jackson, who became Attorney General, submitted the final report. In addition, 
the report was signed by Francis Biddle who, apparently, became a member at some later 
time. Professor Walter Gellhorn of Columbia served as director of the study. 

In addition to the committee’s report, there is a statement entitled ‘‘Additional Views and 
Recommendations of Messrs. McFarland, Stason and Vanderbilt,’’ in which views Justice 
Groner concurred. Justice Groner also submitted a separate statement entitled ‘Additional 
Views and Recommendations of Mr. Chief Justice Groner.” These additional views were 
accompanied also by a proposed bill for adoption by Congress. I can find no convenient word 
with which to refer to the men who submitted these additional views other than the word 
“‘minority,” which word I will use, although it is not entirely appropriate since this group 
agrees with almost all of what the committee says or recommends. In the sense, however, that 
they adopt a more critical attitude toward administrative agencies, the word is not entirely 
inappropriate, although I hope it will not be thought that it is used invidiously. (The minority’s 
proposed bill will be cited as Minority Bill.) 

The individual agency studies made by the research staff published in mimeograph form 
will be cited by the name of the agency and monograph number. Thirteen of these mono- 
graphs were reprinted as S.Doc. 186, 76th Cong. 3d Sess. (1940). 


5 The committee restricted its study to “agencies which in a substantial way affect private 
interests by their power to make rules and regulations or by their power of adjudication in 
particular cases.” It did not thereby deny the importance of the many agencies which provide 
services to the government and to the public, but it believed that the criticism and controversy 
which was the cause of its reference related primarily to the agencies which made and adjudi- 
cated law determinative of rights and duties of those outside of government. In a certain 
sense, of course, the distinction is arbitrary. The “law” affecting the civil service affects more 
directly and intensively a larger section of the public than perhaps any other one law. Never- 
theless, the committee’s choice, in view of the circumstances of its appointment and the 
amount of time and money available, was, I think, a sound one. 
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the reaction of those affected by the activities of the agency. After the 
studies were completed, but before the issue of the final report, public 
hearings were held. The committee says nothing about the contribution 
of these hearings, but one is led to believe that it was very little. It has 
been said that those who were disposed to criticize administration were 
prone to look upon the committee as advocates of the administrative 
process with minds closed to criticism, a judgment which the report dem- 
onstrates, I am sure, to be wrong. 

It is important to notice that the committee, even in its individual 
studies, has not attempted to assess the fairness or value of any procedure 
in terms of specific instances of injustice. The relative lack of protest over 
along period of time indicates that there is little sense of injustice, and this 
was true of a great majority of the agencies. In the case of the Interstate 
Commerce Commission there was the more positive evidence, offered at 
the public hearings, of the satisfaction of the ICC bar with the commis- 
sion’s work. It was known to the committee, of course, that there were a 
few well-known “bad” cases, but in no case did the committee seek to 
prove whether the complaints made were justified in terms of the actual 
injustice of specific determinations. I believe that this was in part at- 
tributable to the limitations of resources and the political pressure for a 
report because of the pending Logan-Walter bill, but probably more to the 
belief that such an investigation at this time would have been futile. 

The most satisfactory criticism of a system is one which can demon- 
strate that its particular judgments have been wrong in the sense that 
they are not responsive to the actual facts—be they facts concerned with 
individual guilt or with social need. It is sometimes possible to make this 
demonstration. Study of the records of a few cases may reveal a persistent 
thread of perverse or deficient judgment. Even here there will be difficul- 
ties, because it is first necessary to secure some agreement that the cases 
are typical, and, secondly, to determine from what—whether system or 
personnel—the deficiency arises. A convincing demonstration may be pro- 
vided (as was true with the labor injunction by a record over a long course 
of years) which satisfies a substantial public that consistent hostility to a 
given group has resulted in judgments almost uniformly adverse. The sit- 
uations are rare, however, which permit of conclusive demonstrations in 
termsof specific unjust results. It would obviously have been impossible for 
the committee to examine the records of all dispositions made by all gov- 
ernment agencies, and it is not clear that much would have been gained if 


® Report 259. More than a hundred thousand copies of the notices of these hearings were 
distributed. 
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it had done so. The wrongness of particular decisions or the sum of them 
can rarely be sufficiently demonstrated, particularly in the face of violent 
public controversy, to convince the outsider that it springs from systemic 
defects. It seems unlikely, for example, that an attempt by the committee 
to evaluate the performance of the National Labor Relations Board by 
reading even a fair sample of its records and conclusions would have en- 
abled a majority to arrive at any demonstrably convincing result. A more 
manageable test might have been the incidence of reversal by the courts, 
but the narrowness of the scope of review probably precludes agreement 
on this test as a valid one. Questionnaires might have been sent to the 
respondents or their attorneys asking them to specify whether their objec- 
tion to an agency was an objection to the legislation administered by the 
agency, to the personnel, or, more particularly, to its procedure. If there 
were a likelihood that these answers would or could be honestly answered, 
the questionnaire might have revealed that the objections were not to the 
procedure as such and were, consequently, outside the scope of the com- 
mittee’s study. A detailed study of this sort by a private individual might 
yield conclusions which at a later date would carry conviction. Further- 
more, it must be admitted that the individuals of a committee such as the 
Attorney General’s, composed of distinguished representatives of different 
points of view, cannot express themselves with the same freedom nor 
conduct research with the same abandon as a private individual. The 
function of such a committee is to a degree political, in the sense that it is 
to seek to find the greatest amount of common ground; certain questions 
and certain methods might dissolve the committee back into its com- 
ponent parts. I would conclude, therefore, that it would have been impos- 
sible for the committee to have attempted to judge the performance of the 
NLRB in terms of a demonstration either of the existence or non-existence 
of unjust conclusions. 

The committee has evaluated and criticized the procedures of each 
agency in terms of assumed or expressed ‘“‘axioms”’ of value, at least inso- 
far as problems of fairness or justice were involved. This, as I have indi- 
cated, was probably the only course open to the committee. Some time 
ago I suggested’ that judgments as to the justice of administrative activity 
should not be made on the basis of general charges addressed to the whole 
system. A study of particular agencies might demonstrate the insubstan- 
tiality (as it has) of most of these claims—but at some point a specific 
claim of procedural unfairness can be answered only in terms of the ap- 
plicability of some agreed-upon “‘axiom.” This inability positively to dem- 

7 Jaffe, op. cit. supra note 1, passim. 
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onstrate injustices may limit the scope to be given to axiomatic reasoning. 
Particularly is this true where the consequences of administrative reform 
may seriously impair the fulfillment of public policy and where there can 
be no assurance that the violation of the axiom is the source of the sense 
of injustice. But, given these qualifications, the response to a claim of 
systematic injustice must be shaped by the moral force which in a co- 
herent society is attributed to first principle. This is made quite evident 
from a reading of the special studies and the Final Report of the Attorney 
General’s Committee, in which the broad criteria of evaluation are con- 
sistently assumed and practically never debated. Thus, the committee 
states the two central propositions on which it purported to rest its judg- 
ments: “Running through the criticisms of administrative procedure is 
the desire to prevent either one of two major objectives from being fur- 
thered by the eclipse of the other. It is well recognized that the purpose of 
Congress in creating or utilizing an administrative agency is to further 
some public interest or policy which it has embodied in law... . but 
everyone also recognizes that these public purposes are intended to be 
advanced with impartial justice to all private interests involved and with 
full recognition of the rights secured by law. Powers must be effectively 
exercised in the public interest but they must not be arbitrarily exercised 
or exercised with partiality for some individuals and discrimination 
against others.’’* These two ideas, we might say, are the great postulates. 
Though the demands of one may in particular cases tend to qualify the 
other, it is possible to regard them as not inconsistent in their common 
contribution to a system of state purposes enforced according to law. The 
occasional relaxation of even important forms, if felt to be justified, does 
not destroy the popular notion that law continues to play its appropriate 
role in the exercise of state power. 

In the Attorney General’s Committee’s report, at least, both in its pro- 
fessions and in its recommendations, I can find nothing to justify the fears 
of Dean Pound? that administrative law and activity is conceived to be 
simply what the administrator wills at any one moment, uncontrolled by 
the terms of the delegation and by general conceptions of justice. It 
might be said that the report is, at best, the work of a few distinguished 
lawyers careful for their reputation, and at worst, a work motivated by the 
expediency of cloaking the administrative process in a mantle of respecta- 
bility. The latter view is inconsistent with the positive tone and inspiration 

* Report 2. As to the validity of a postulated attack on legal problems, see Brecht, The 
Myth of Is and Ought, 54 Harv. L. Rev. 811, 829 (1941). 

963 A.B.A. Rep. 339 (1938). 
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of their recommendations. Furthermore, a reading of the careful studies 
made of the individual agencies demonstrates, I believe, the very great 
value set by most agencies, indeed I would say by all, on the essentials of a 
fair procedure as understood by lawyers who do not require an exact cor- 
respondence with judicial models. I do not mean to deny that there are 
deficiencies in their procedure, but I do deny that they are attributable to 
the completely conscious lawlessness with which the agencies, or some of 
them, are charged. I do not speak of individuals who may inhabit those 
agencies. I speak rather of the intention which has motivated the general 
construction of these systems. 

The prosecution of the public purpose requires that to the greatest 
degree possible there be utilized the full energies and capacities of person- 
nel. The tasks should be distributed consistently with variations of intel- 
ligence and of responsibility: this means that time will not be wasted in 
empty formalities, that the bigger minds will be reserved for the most im- 
portant jobs and that so far as possible the procedures will assure that the 
resources of technicians will constantly be employed. One of the most 
valuable of the committee’s contributions is its detailed study of the pos- 
sibilities of delegation in each agency. It criticizes severely the petty, 
jealous, and self-defeating attitude of heads of agencies who are incapable 
of delegating responsibility.*° The committee recommends delegation to 
responsible officers of authority to set on foot initial investigations, to 
issue initiatory and intermediate process, to undertake negotiation and 
settlement. Novel questions would still be referred up, and control exer- 
cised through reports and spot checks. It seems clear that, as the law 
stands, most agencies may delegate these functions, with the exception of 
the power to issue determinative orders. The committee, however, pro- 
poses legislation" authorizing such delegation not only to make the law 
clear, but also to encourage the practice. 

The postulate of fair dealing in turn has its axioms. A person charged 
to obey the law should have a reasonable opportunity to know of its 
existence, and some time before or after its initial promulgation to pro- 
test against its terms. A man charged with violating the law must have 
adequate notice of the charges against him, an opportunity to know the 
evidence offered against him, and, normally by some form of hearing, to 

© Report 20. 


™ Committee Bill § 3. Where a multiple-headed board delegates to a single member power 
to decide, it shall be subject to agency review. But the head of a single-headed agency may 
delegate final power to an ‘agency tribunal” which, under § 2(b) may be one or more per- 
sons whose decision is irrevocable except by the courts. The minority proposal on this latter 
point is more guarded but probably amounts to the same thing. Minority Bill § 103(b). 
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test this evidence and to present countervailing evidence. The committee 
seems indeed to have carried its axiomatic approach to the subject much 
further than this. It assumes, practically without argument, that the con- 
cept of notice and opportunity to know the evidence is applicable to all 
proceedings in which the rights, duties, and even privileges, of named per- 
sons are determined. In so assuming, the committee has done little more 
than accept the premises upon which the agencies themselves have oper- 
ated. It surely is arguable that the grant of pensions does not as an 
a priori matter entitle the pensioner to the elaborations of procedure which 
are in fact in force. The facts justify the observation of the committee 
that administrative adjudication in many of its aspects at least, far from 
being an invasion of the spheres governed by law, represents a subjection 
to the sway of law of matters initially handled by a crude and unelabo- 
rated executive process. “As contrasted with executive action,” says the 
committee, “the alternative of administrative adjudication . . . . insures 
greater uniformity and impersonality of action. In this area of Govern- 
ment, the administrative process, far from being an encroachment upon 
the rule of law, is an extension of it.’”"* Occasionally the committee has 
criticized an agency for following formalities in situations where they were 
not applicable, as, for example, in the tendency to “over-judicialize”’ rule- 
making.'? Generally speaking it has taken for granted the theory of the 
forms established in an agency, and from the standpoint of that theory 
has criticized the practice insofar as it falls short of the general conception 
the forms imply. In doing this, however, it has sought to keep in mind the 
great variety of administrative activities and to refrain from applying 
these axiomatic conceptions in an inflexible manner. Nevertheless, the 
committee has not entirely eschewed general recommendations which it 
considers feasible and desirable. And it believes that further generaliza- 
tions may be developed by an Office of Federal Administrative Procedure 
set up for the purpose of making a continuous study of administrative 
procedure. Whether the generalizations it has proposed are consistent 
with its own analysis of the situation is one of the most crucial questions 
to be considered in a study of the report. 

A word should be said at this point concerning the “additional” views 
of Messrs. McFarland, Stason and Vanderbilt, and of Mr. Chief Justice 
Groner. In some respects their views are considerably more critical of ex- 


Report 11. 


13 The Fair Labor Standards Administration has, for example, in making wage-hour orders, 


applied theories of separation derived from the prosecutor-judge analogy, mistakenly, as the 
committee believes. Report 149. 
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isting administrative procedures than those of the majority; they suspect 
the good faith of the agencies somewhat as does Dean Pound. Only a pro- 
found distrust could account for their suggestion that the legislature enact 
that “penalties, recoveries, denials, conditions and prohibitions shall not 
be imposed, exercised or demanded beyond those authorized by statute, 
and no sanctions not authorized by statute shall be imposed by any agency 
or combination of agencies. Rights, privileges, benefits, or licenses au- 
thorized by law shall not be denied or withheld in whole or in part where 
adequate right or entitlement thereto is shown.’’** I know of nowhere else 
in the law where a public agency is so bluntly and invidiously told that 
it must not violate the law. “The foregoing provisions,” say their pro- 
ponents, “are rudimentary; there should be no objection to their state- 
ment in legislative form.”’ The objection is that to single out certain agen- 
cies for admonition will serve only to lessen esteem for them. Because of 
this suspicion, the minority’s proposals differ in two main respects. First, 
they propound a few additional uniformities, and second, they believe 
that as many uniformities as possible should be formulated in a statutory 
code of administrative procedure. They argue’’ that even the courts with 
a tradition and discipline of hundreds of years’ standing are governed by 
codes. The majority disagree, apparently, with certain of the minority’s 
generalizations and contend” that even where these generalizations can be 
accepted it is preferable or at least not necessary to embody them in a 
code. Many of these generalizations, they point out, are so qualified as to 
be little more than hortatory, others so obscure and uncertain of formu- 
lation as to make it doubtful what their application will be. I will advert 
at the appropriate point to certain of the sections proposed by the minor- 
ity, but I think that viewed as a whole the minority’s proposals are 
subject to the objections raised by the majority. The minority justify 
the code on the ground that courts are subject to similar codes. But 
close examination of the various provisions discloses that a number formu- 
late matters which for courts are formulated not by statute but by 
tradition and experience and which, if they are to mean anything for ad- 
ministration, must be equally the result of tradition and experience. In 
some respects the proposals go far beyond the suggested judicial analogy. 
The majority have been content to limit most of their recommendations to 

™4 Minority Bill § 310. The minority may have in mind the currently mooted question 
whether the government may refuse contracts to violators of the National Labor Relations 
Act where the law is silent on such a sanction. It would seem, however, that that situation is 


excluded by § 301(g) or (h) of their bill. Furthermore, the question would still remain whether 
there was any “‘right”’ involved. Cf. Perkins v. Lukens Steel Co., 310 U.S. 113 (1940). 


*S Report 214. *6 Report ror. 
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advice. But they too urge that certain of the suggested uniformities be 
embodied in statute, in some cases because the agencies could not them- 
selves adopt the procedure, but apparently in other cases because they 
were sure that the generality was either right or politically expedient, and 
wished to make equally sure that their recommendation would not be 
ignored. Consequently, though the majority may have legitimate objec- 
tions to the formulation of a complete code of administrative procedure, 
they have precluded themselves from objecting to specific proposals sim- 
ply on the ground of their generality. Hence a complete and detailed 
study of the report (which it is not possible to make here) must consider 
which, if any, of the statutory proposals of the minority are valid, if not 
as a code at least as separate proposals. 


ADMINISTRATIVE INFORMATION 


Publication of rules and procedures —The committee believes that a cer- 
tain amount of dissatisfaction with the administrative process has been 
due to “‘a simple lack of adequate public information concerning its sub- 
stance and procedure.’”*? It believes that all agencies—and here it pro- 
poses legislation—should “make available and currently maintain a state- 
ment of its internal organization, insofar as it may affect the public in its 
dealings with the agency, specifying (a) its officers and types of personnel; 
(b) its subdivisions; and (c) the places of business or operation, duties, 
functions, and general authority or jurisdiction of each of the foregoing.” 
The legislation provides further that: ‘All general policies and interpreta- 
tions of law, where they have been adopted; rules, regulations, and proce- 
dures, whether formal or informal; prescribed forms and instructions with 
respect to reports or other material required to be filed shall be made 
available to the public.’”* 

The research staff of the committee found that in the Bureau of Internal 
Revenue, for example, officers engaged in initial action upon the tax- 
payers’ obligation acted upon rulings, interpretations or instructions not 
revealed to the taxpayer. The taxpayer was thus unable intelligently to 
meet the theory upon which the officers were acting. This practice may 
render the attempt to achieve a solution by informal proceedings, a meth- 
od upon which the committee sets great store, less likely to succeed, at 
least with fairness to the taxpayer. The reluctance to reveal instructions 
or policies has in some measure been due to a fear that the policy has not 
been adequately tested by the agency or that its application should be re- 
stricted to special facts so that its publication, which would tend to estab- 

"7 Report 25. *8 Committee Bill § 201. 
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lish a precedent, might be undesirable."® The suggested legislation of the 
committee attempts to take care of this difficulty by requiring publication 
of policies only “where they have been adopted”**—words of somewhat 
uncertain significance which give its suggestion something of that horta- 
tory quality of which the majority accuse the minority. I feel, however, 
that exhortation may usefully be embodied in a statute. A vast amount of 
legislation which courts label as “directory” rather than “mandatory” is of 
this nature, and it is not argued that for this reason it serves no purpose. It 
is addressed to and has value for the conscientious officer, and for the 
conduct of others it may provide an authoritative basis of criticism. 

Shall formulation of rules be mandatory?—The question of publicity for 
rules and procedures is closely allied to the demand that administrative 
tribunals formulate certain minimum requirements so as to enable persons 
intelligently and with assurance to prepare and submit their cases. The 
Logan-Walter bill, it will be remembered, attempted to meet this situa- 
tion by providing that “administrative rules under all statutes hereafter 
enacted’ shall be issued within one year after the date of the enactment. 
This rather peculiar formulation created questions as to what the effect 
would be of failure to issue rules. I suppose the provision might have 
been considered as simply directory. Furthermore, the phrase “‘adminis- 
trative rules” was not restricted to rules of procedure, and this would com- 
pel an agency to formulate some sort of rules whether or not there was 
justification for action. The committee found that there were only a few 
agencies which had not issued some rules of practice and procedure, 
though “‘the rules rarely outline the whole process or indicate alternative 
procedures. They tend to touch upon the high spots of formality without 
disclosing the essential patterns of the procedures utilized by a given 
agency in a given type of case.” The committee’s bill takes care of this 
deficiency by providing for the publication of procedures whether formal 
or informal. The minority bill provides that “all regularly available proce- 
dures, formal or informal, shall be formulated and promulgated as rules of 
practice and procedure.” The difference between this and the majority 
is probably only verbal. 

The minority bill, however, goes much further in that, like the Logan- 
Walter bill, it attempts to exert pressure upon the agencies to formulate, 

9 Administration of Internal Revenue Laws, Monograph No. 22, at 155, 157. The position 


of the Bureau of Internal Revenue with respect to compulsory publication of all] ‘‘inter- 
pretations”’ is set out in this monograph at page 157. 


2° Committee Bill § 201(2) . 22 Report 27. 
H.R. 6324, § 2(b), 76th Cong. 3d Sess. (1940). 23 Minority Bill § 202(e). 
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to the greatest extent possible, substantive rules of law. In its Section 202, 
entitled ‘Required Types of Rules” (italics added), it directs the agency 
“so far as applicable or appropriate in view of the legislation and subject 
matter with which the agency deals” to issue the following types of infor- 
mation: ‘Each agency shall, as rapidly as deemed practicable, issue all 
rules specifically authorized or required by statute . . . .” and “‘shall issue, 
in the form of rules, all necessary or appropriate rules interpreting the 
statutory provisions under which it operates, and such rules shall reflect 
the interpretations currently relied upon by such agency 
sistent are the minority on this position that at another point their statute 
provides:*4 “Rulings in specific cases shall not, as a method or matter of 
general practice, be utilized to serve the function of rules’ and unless 
promulgated formally as general rules “shall not be utilized, cited, or have 
.... any effect as to third parties.”” This almost violent prohibition of 
case-to-case development of the law comes rather curiously from purported 
admirers of the common law courts. In situations where the persons sub- 
ject to a regulative scheme may wish legitimately to plan their operations 
in accordance with it, the promulgation of rules rather than ad hoc deci- 
sion may properly be demanded if there is the data upon which to draft 
rules. In certain cases, however, there are formative or probationary pe- 
riods in which the material for rules must be secured by a more tentative 
process of which the familiar ad hoc method of the courts may be a part. 
The above quoted provisions appear at points to be mandatory but with 
their many qualifications probably do no more than direct the agency to 
issue rules and interpretations wherever possible. Some agencies no doubt 
have failed to issue rules out of laziness or an excess of caution. A general 
statement of statutory policy may therefore not be amiss, but it should be 
stated as such without any pretense of its being mandatory.’ 

Declaratory rulings —Closely connected with the demand for the issu- 
ance of general rules is the demand for declaratory rulings as to whether 
particular situations fulfill or violate the requirements of the law. The 
committee is sympathetic to this demand, notes that at the present time 
only a very few agencies can or will give declaratory rulings which are 
binding and reviewable by the courts, and believes that the time is ripe for 
providing a procedure in administrative law similar to the declaratory 
judgment of the federal and state courts. “‘A necessary condition,” says 
the committee, “of its ready use is that it be employed only in situations 
where the critical facts can be explicitly stated, without possibility that 

*4 Minority Bill § 212. 

*s Of course, it may be advisable to require particular agencies to issue rules. 
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subsequent events will alter them.” This is necessary to avoid later liti- 
gation concerning the applicability of the ruling. The procedure may have 
no place in a complex, shifting problem like that of labor relations, while it 
may be extremely useful, for example, in determining the legality of a pro- 
posed advertisement or other self-contained activity. At the present time 
persons unable to secure declarations from administrative tribunals have 
been resorting to the very reluctant courts, either by a bill for a declara- 
tory judgment or injunction, e.g., to secure a declaration of citizenship as 
in Perkins v. Elg,?" or a statement as to whether or not a particular business 
is within the provisions of the Fair Labor Standards Act or related legisla- 
tion.” This procedure is defective in that it may require a court to deter- 
mine questions of fact over which the agency should exercise primary 
jurisdiction. The committee has proposed legislation’? which authorizes 
administrative tribunals to make declaratory rulings binding upon the 
applicant and the agency and subject to judicial review. The agency is 
specifically authorized to refuse a ruling where it would not terminate the 
controversy or for other reasons would be premature or inexpedient. The 
minority bill° provides that every agency shall issue declaratory rulings 
when necessary to terminate the controversy. No reason is given by the 
proponents of this section for requiring the agency to give a declaration 
regardless of its advisability. The note to the section says simply that the 
agencies “should be authorized to use a device now recognized in the 
courts’”’ without alluding to the fact that the judicial use of the remedy is 
entirely discretionary. 


INFORMAL AND PRE-HEARING PROCEDURES 


Pleadings and notice —“Even where formal proceedings are fully avail- 
able,”’ says the committee, “informal proceedings constitute the vast 
bulk of administrative adjudication and are truly the life blood of the 
administrative process. No study of administrative procedure can be ade- 
quate if it fails to recognize this fact and focus attention upon improve- 
ment at these stages.”” The committee finds that informal processes are at 
present almost universally used and the methods in general are adequate.” 
It believes that the agencies have not sufficiently explored the uses of con- 

26 Report 32. 27 307 U.S. 325 (1939). 

*8 Belo v. Street, 35 F. Supp. 430 (Tex. 1940); but cf. Connecticut Importing Co. v. Perkins, 
35 F. Supp. 414 (Conn. 1940); Redlands Foothill Growers v. Jacobs, 30 F. Supp. 995 (Calif. 


1940). See discussion infra p. 438 as to what in the future will be the relative spheres of adminis- 
trative vs. judicial declaratory action. 


29 Committee Bill § 401. 3* Report 35. 
3° Minority Bill § 304. 3? Report 41. 
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ference after the complaint has issued. It recommends greater flexibility 
in the use of the consent decree. The Federal Trade Commission, for ex- 
ample, will not enter into a consent decree unless the respondent admits 
the truth of the charges. It seems to regard such an admission as a neces- 
sary condition of enforceability. The NLRB, however, does not think so 
and, as the committee points out, the Supreme Court of the United States 
did not think so in Swift & Co. v. United States.** The practice of the labor 
board in agreeing to consent decrees which do not contain admissions of 
guilt has been useful in saving time and eliminating unnecessary contro- 
versy. It is particularly appropriate where the object of the proceeding is 
to secure a future observance of the law and where the least controversy 
may promote the greatest cooperation. The committee criticizes the 
wasteful and unnecessary practice current in some agencies, of holding 
hearings in default cases, apparently on the mistaken assumption that 
their orders will not otherwise be enforceable. The minority bill,*4 ex 
abundanti cautela, provides that orders made without hearing either after 
default or by consent shall have full force and effect. The minority bill, 
also relying on the committee’s finding that answers are usually so general 
as to be useless, authorizes** the agencies, in addition to or in place of an- 
swers, to require notice by the parties of a desire to be heard or of intention 
to appear. 

The committee finds much to criticize in the pleadings and notices 
issued by the agencies. The desideratum should be to put the private 
party on notice of the charges or issues toward which he should direct his 
showing. Complaints, for example, after setting forth certain specific 
charges, conclude that the respondent has violated the act “‘in other re- 
spects.” Notices setting down license applications for hearing sometimes 
call upon the applicant in general terms to prove that his application is 
within the limits of the statute without stating the particular issue which 
the agency considers doubtful. In most cases, to be sure, conferences will 
have defined the issue but the committee believes that the pleading should 
enable a party to know with confidence the issues on which he is to present 
evidence. This will save time and money for him and for the agency. The 
minority bill®* requires specificity of charges and prohibits charges phrased 
in general statutory terms. 

Discovery.—Closely related to this point is the question of disclosure of 
evidence by the agency prior to final disposition by hearing or otherwise. 
Lawyers seem to be agreed on the value of pre-hearing disclosure so as to 

33 276 U.S. 311 (1927). 38 Minority Bill § 307. 

34 Minority Bill § 303. 36 Minority Bill § 305. 
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enable the parties to meet each other’s cases and to eliminate uncontested 
issues. The new federal rules which provide for pre-hearing conferences 
before the judge and for wide discovery in the discretion of the court not 
only of evidence but of the sources of evidence illustrate the modern trend 
in judicial procedure. Pre-hearing conferences before a responsible officer 
are used in some of the administrative agencies, particularly in the United 
States Employees’ Compensation Commission, the Board of Tax Appeals, 
the Social Security Board, and above all the Civil Aeronautics Board, 
which conducts certain proceedings almost entirely by conference prior to 
hearing. The committee recommends the extension of this practice to 
other agencies, but goes no further in its proposed statute than to provide 
that the hearing commissioner?’ may participate in a pre-hearing confer- 
ence called by either the agency or himself. It might also be provided that 
the private party may move formally before a hearing officer or other 
designated officer for a pre-hearing conference. 

The extent to which in judicial proceedings discovery can be had against 
the government departments is not entirely clear. The courts and an au- 
thoritative commentator** believe that the discovery provisions of the 
Federal Rules of Civil Procedure are applicable to the Government.*? The 
Court of Claims Act** provides specifically that the court shall have power 
to call upon any of the departments for any information or papers it may 
deem necessary. But the head of the department may refuse to comply 
when in his opinion such compliance would be injurious to the public in- 
terest. It has been universally held by successive attorneys general and by 
the courts that, granting the applicability of discovery to government in- 
formation, an official determination that confidence or secrecy is necessary 
in the public interest will be respected,* and the general provisions in the 
statutes which authorize heads of departments to make appropriate regu- 


37 Committee Bill § 304(f)(3). 


38 Federal Life Ins. Co. v. Holod, 30 F. Supp. 713 (Pa. 1940); Pollen v. Ford Instrument 
Co., 26 F. Supp. 583 (N.Y. 1939); 2 Moore and Friedman, Federal Practice § 26.03 (1938). 


39 Rule 26, providing for discovery, and Rule 37(F), to the effect that expenses and at- 
torney’s fees are not to be imposed against the United States for refusal to make discovery, 
implies that the United States is within Rule 26. 


4° 36 Stat. 1140 (1911), 28 U.S.C.A. § 272 (1928). 


# 15 Ops. Att’y Gen’l 378 (1877); 15 Ops. Att’y Gen’l 415 (1877). The department, how- 
ever, should not keep secret an unsolicited communication to it alleged in a private action to 
be libelous. Cf. Pollen v. Ford Instrument Co., 26 F. Supp. 583 (N.Y. 1939), with United 
States v. Doheny (S. Ct. D.C. 1926), reprinted in Morgan and Maguire, Cases on Evidence 
208 (1934). The English rule is to the same effect. In re La Société Les Affreteurs Réunis, 
[1921] 3 K.B. 1. 
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lations for the use and protection of the public documents has been con- 
strued to authorize rules creating secrecy.” 

As matters stand today, private parties are not entitled to the discovery 
of evidence or the sources of evidence in the possession of, or to be used by, 
the agency prior to administrative hearing. Ordinarily, however, much of 
this evidence or at least the general lines it will take will be revealed in the 
usual informal negotiations and conferences or, as in some agencies, in a 
formal pre-hearing conference. In certain agencies there has been a con- 
sidered policy of not revealing particular matters. In dealing with applica- 
tions for admission to the Federal Reserve System and related privileges, 
the Board of Governors of the Federal Reserve System in order to secure 
information as to the applicant will not reveal the identity of its inform- 
ants should they request that their names be kept secret. The applicant 
may have difficulty because of this in making his case, particularly as the 
matter is disposed of without hearing. The Federal Reserve Board be- 
lieves, apparently, that the advantages of getting information may out- 
weigh the dangers of its being confidential, and the committee is not pre- 
pared to say,** in the absence of substantial evidence that there has been 
abuse, that this judgment is wrong. A similar problem arises in connec- 
tion with veterans’ claims, a case in point being a proceeding to revoke 
a veteran’s widow’s pension because of her adultery. Here the name of 
the informant is kept secret. The committee concludes that the secrecy is 
not justified. ““Termination of benefits is a serious sanction; an accusation 
of adultery is even more grave. Rebuttal of charges of this nature is ex- 
tremely difficult where the accused knows neither the evidence against her 
nor the identity of her accusers. The interests of the accused in cases of 
this type seem paramount.” 

The committee makes no proposal on the subject of discovery, but in 
the minority bill the following is proposed: 

Publicity.—Matters of record shall be made available to all interested persons, ex- 


cept personal data or material which the agency, for good cause and upon statutory 
authorization, finds should be treated as confidential 

Record in informal proceedings.—Every person involved in any proceeding before, 
or making any application to, any agency shall be notified of the issues, shall have 
access to the file or record of information upon which the agency proposes to act or 
has acted . . . . and shall have disclosed to him the names and identity of all persons 
appearing against him in the matter as well as the available texts or reports of their 


testimony or statements, together with adequate opportunity to rebut or offer coun- 
tervailing evidence. 


# Rev. Stat. § 161 (1878), 5 U.S.C.A. § 22 (1927). See also Boske v. Comingore, 177 U.S. 
459 (1900); Ex parte Sackett, 74 F. (2d) 922 (C.C.A. oth 1935). 


43 Report 142-43. “Report 130. 4 Minority Bill §108. 4° Minority Bill § 306. 
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It is not clear whether the latter section applies to matters in which 
there may be a subsequent hearing. On its face it seems not to do so; yet 
the note appended to it states that without such disclosure there is “no 
real hearing.”” The word “hearing” may, however, be used here in a gen- 
eral sense rather than in the sense of a formal hearing. These sections, as 
with a number of others, go far beyond the judicial practice which the 
minority claim for analogy. They seem, for example, to take no account 
of the familiar rule that public officials need not disclose the name of an 
informant unless the court is clearly convinced that the disclosure is neces- 
sary to absolve a criminal defendant. The committee has pointed specific- 
ally (as noted above) to a case where secrecy in this respect may well be 
justified. Yet the suggested provision overrides all qualifications without 
explanation. Furthermore, in requiring an agency to turn over intact its 
file or record of information, it goes far beyond existing discovery pro- 
cedure either in suits against individuals or against the government. In 
discovery procedure it is always possible to assert irrelevancy, hardship, 
and privilege; the court has large discretion in protecting the parties. The 
section first cited indicates that confidence may be invoked if authorized 
by statute. Does that require specific authorization and so repeal the pres- 
ent general provision under which by judicial interpretation rules of 
secrecy may be made? Equally doubtful is the meaning of the phrase 
“matters of record.”” The general intention, however, of the section is, I 
believe, a sound one. With respect to matters in which there is no right at 
any point to a hearing, it might be well to enact that the agency shall at 
some stage make a statement of the evidence upon which it proposes to 
act. In matters which may be the subject of a hearing, provision might be 
made for motion before the responsible officer for discovery similar in 
scope to that prevailing under the federal rule and controlled by the dis- 
cretion of the agency or its delegate. I think that the subject is an ap- 
propriate one for general legislation of this type, provided a suitable for- 
mula can be found at our present stage of information. 

Publicity in individual cases—The committee recognizes the problem 
created by official press releases or other publications concerning investiga- 
tions or complaints against private persons. In some cases, as in the ad- 
ministration of the securities laws, the effect of any publicity suggesting 
defects in a stock offering or violation of the law may be a disaster which 
not even a later favorable decision can repair. The committee believes 
that there is rarely any justification for prior publicity in these cases. It 
believes that an occasional agency has used the threat of publicizing the 
issuance of a complaint as a club to secure compliance with its demands. 
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This it strongly condemns.*’? The SEC itself has been mindful of this prob- 
lem and seeks to advise applicants informally of the deficiencies of their 
applications before issuing any formal process.** The committee does not 
find it feasible or desirable to suppress publication of the fact that com- 
plaints have issued. In this it accepts a practice which prevails in the 
criminal law, where indictments are given publicity as of course. The 
committee believes that the agency might follow the practice of not pub- 
licizing the complaint in the press until at least it has been received by the 
respondent so that he may have an opportunity of entering into negotia- 
tion or at least of preparing a press release representing his position. It 
proposes no legislation on this point beyond suggesting that the Director 
of Federal Administrative Procedure examine the practices of the several 
agencies.*? The minority propose to enact** that: “In all contested pro- 
ceedings, agency publicity shall be withheld during preliminary or investi- 
gative phases of adjudication. When formal proceedings are instituted, 
publicity and releases may be issued by an agency . . . . only upon equal- 
ity of treatment of representatives of the press and other interested parties 
and shall contain only the full text or impartial summaries of documents 
of public records [sic]; and such summaries shall, so far as deemed prac- 
ticable, cover the public documents or positions of all parties to the pro- 
ceeding or matter involved.” 


FORMAL ADJUDICATION 


Right to hearing —In nearly all matters involving adjudication of the 
status of individuals there is at some point a right to hearing by statute or 
administrative practice. There are some exceptions. The Federal Reserve 
Board exercises its licensing powers without hearing, largely because it 
fears that the sources of its information would dry up if exposed to hear- 
ing. The committee doubts that hearing would be valuable since deter- 
mination rests on “‘a congeries of imponderables” “calling for almost in- 
tuitive special judgments.” This reasoning, however, would eliminate 
hearings from much of administrative adjudication; the need of secrecy 
remains the stronger argument. In any case the committee in the absence 
of ‘‘substantial evidence that there has been an abuse of power” (does this 
mean in the absence of complaint?) is not prepared to recommend hear- 
ings. The minority, on the other hand, propose that,” with various named 

47 Report 133-34. 


4* See generally Publicity and the Security Market—A Case Study, 7 Univ. Chi. L. Rev. 
676 (1940); 7 Univ. Chi. L. Rev. 150 (1939). 


49 Committee Bill § 7(4). 5° Minority Bill § 108. 5* Report 143. 
5? Minority Bill § 308, aside from exceptions provided; note also § 301. 
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exceptions, “‘in all cases where informal procedures do not result in consent 
dispositions of matters, formal adjudicatory procedure for . . . . hearing 
.... Shall be provided ” Considering that there are only a few cases 
in which hearings are not held, the minority’s device of providing hearing 
for these few exceptional cases without specific mention seems evasive. 
The changes to be effected should be duly pointed out and the cases con- 
sidered each on its merits. 

Status of adjudicating officer —The attack on administration has been 
most intense at the point of formal adjudication. Here the committee 
enters into controversial analysis and comes out with its most radical pro- 
posals; here the differences between majority and minority are most acute. 
Only a very small number of matters come to adjudication. Adjudica- 
tion is not for that reason less important. The issues that come to it 
may be crucial in the formulation of general policy and may involve a 
measure of conviction which is of moral significance to the parties. The 
fairness of procedures which ultimately force the conclusions of state au- 
thority upon one or another of the parties to a controversy is felt to be one 
test of the quality of a civilization. The committee emphasizes the im- 
portance of an adjudicatory process which embodies both the technical 
competence and zeal needed to protect the public interest and the detach- 
ment which is concerned to limit the application of policy to those whose 
activities are in fact within its scope. 

The Anglo-American common law has separated judging from prosecu- 
tory functions, particularly in enforcing laws denoted as criminal: that is 
to say, carrying punishment of fine, imprisonment, or death. This prin- 
ciple, accepted today as a commonplace of the administration of justice, 
was only very slowly recognized. Until recent times it was embodied pri- 
marily in the jury, and was a product of the independence which very 
slowly and very painfully was won for that body. The jury served to 
mitigate the overwhelming power of a theory of criminal law in which the 
state was both accuser and judge, particularly in a time when all the 
officers of the court, including the judges, were the King’s advocates.*! 
Yet down to the threshold of the modern political settlement, it was 
necessary, in order to preserve order and forward necessary. policy, to 
supplement the action of juries with the activities of the King’s council, in 
which there was very little separation of function even in the enforcement 
of the criminal law. Similarly, county administration was, until the reform 
in England, carried on almost single-handed by the justices of the peace. 


53 Cf. Felix Cohen, Review of Radin, Law as Logic and Experience, 54 Harv. L. Rev. 711 
(1941). 
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The principle of separation has thus been qualified by the form of adminis- 
tration, the severity of the sanction, and the exigency of the occasion. 
Given these qualifications, it testifies to a strong, long-held popular intui- 
tion that the judge who is also prosecutor is apt to make distorted applica- 
tions of state power. Insofar as it is accepted, it is another of those axioms 
the violation of which cannot be demonstrated to produce injustice, but 
which are important as long as they are honestly felt. 

The application of this principle to administrative law has been most 
furiously asserted and most furiously denied without very detailed ex- 
amination from either side. Justice Groner says with respect to adjudica- 
tion by admistrative agencies: ‘The controversy . . . . is finally adjudged 
and determined by the agency which has initiated and conducted the 
prosecution, and this, I think, is not only wrong but in the teeth of the 
principle that separation of the legislative, executive, and judicial is an 
essential condition of liberty.’’** Messrs. McFarland, Stason, and Vander- 
bilt emphasize*s that a single agency may make rules, investigate their 
violation, summon witnesses and “examine them in secret,” visit premises 
without a warrant, threaten the imposition of penalties or prosecutions, 
and finally judge. This catalogue of powers should, I think, be qualified 
by noting that it may not enforce its own subpoenas, any intermediate 
process or any final order without the assistance of a court which may at 
any of these points review its authority. 

The committee has broken ground in attempting a more detailed and 
discriminating analysis of the problem. The truism that administrative 
activity covers many disparate forms has peculiar application here. It is 
clearly inapposite to speak of rule-making and comparable legislative ac- 
tivities as involving an exercise of a prosecutory function. The integra- 
tion of administrative power may be excessive in the particular case, be- 
cause it insulates the official from representative opinion and so gives 
undue weight to the official predilection as originally conceived. But that 
may be true in all legislative proceedings and calls in a particular case 
simply for adequate exploration and representation. A closer test of simi- 
larities and dissimilarities is provided by the ubiquitous licensing function, 
a staple of state administrative activity and of increasing importance in 
the federal region. A narrow, logical analysis reveals the potential pres- 
ence of “prosecutory”’ attitudes in the exercise of this function. In in- 
vestigating an application and setting it down for hearing, the adminis- 
tration may have developed a tentative attitude toward the matter to be 

54 Report 249. 

58 Report}204. 
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heard. Yet in the long history of this function it seems never to have been 
thought within the principle of separation. This is a popular judgment, 
but in a very considerable degree it is with a popular conception that we 
are dealing. It might be said that the preliminary judgments formed in 
this type of case do not possess the mind in the same degree as one based 
on a ferreting out of some positive misconduct. Furthermore, licensing is 
usually the key to a policy of public control involving many other func- 
tions and must be exercised consistently with the entire scheme of regula- 
tion. Finally, the consequence of refusal of a license, though serious, is not 
quite so serious as imprisonment or even liability for the payment of 
money. This is less true, of course, of the revocation of a license upon 
charges, or the refusal to renew a license for similar reasons, and it is not 
illegitimate to think of these latter functions as involving a factor of 
prosecution. However, the questions involved are of the same order as in 
the original licensing. A regime which placed the power to revoke licenses 
in one official and the power to grant in another might result in serious 
conflicts in the application of policy. It would be possible, of course, and 
there may be cases where such a procedure would be appropriate, to have 
both the licensing and revocation functions in a single body with an inde- 
pendent prosecutory agent in revocation cases. Typically, however, the 
entire process has been integrated as, for example, in the administration 
by the justices of the peace in England of multifarious licensing powers. 

There is a related form of administrative activity typified by the regula- 
tion of public utilities in which adjudication is the vehicle primarily of 
future rule rather than consequence for the past. The activities of the 
Interstate Commerce Commission, the Federal Power Commission and 
the state public utility commissions are examples. The proceeding may in 
form call for reparation for “unreasonable”’ exactions in the past. In the 
case of the Interstate Commerce Commission not even this activity has 
involved it in prosecutory attitudes because largely it has left the pressing 
of these claims to the injured party. But beyond this it will be admitted, 
I think, that problems of valuation, of what rate will in the future bring in 
a just return and promote the maximum use, and of what service is equi- 
table, are problems of a legislative nature, problems of prophecy and com- 
promise rather than of determining the consequences of dereliction. The 
need is for a responsible organ which is continually sensitive to the total 
area of relationships, which is ever alert to correct maladjustment and 
observe the effects of its action and so lay the basis for further action. 
This job can only be done well by a group of high-minded experts which 

56 Interstate Commerce Commission, Monograph No. 24, at 28. 
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can coordinate every stage of official activity and which has unlimited 
access to the minds of its staff at whatever stage the staff has been en- 
gaged. 

There comes finally a field of administration which in its nature is least 
distinguishable from the activities of the judiciary, in which a prohibitory 
law has been passed, the violation of which carries sanctions of varying 
degrees of severity, the sole administrative activity being to determine 
whether the law has been violated so as to provide the appropriate sanc- 
tion. The committee has named the National Labor Relations Act and 
the Federal Trade Commission Act as examples of this type of activity. 
“It is undoubtedly true that agencies whose only substantial task is that 
of enforcing the prohibitions of a statute through adjudication, especially 
in such controversial fields as that of unfair methods of business competi- 
tion and labor relations, are peculiarly in danger of being charged with 
bias by those against whom the prohibitions are sought to be enforced.”’s? 
Even these situations may demonstrate important differences from cer- 
tain typical criminal law situations. Their sanction, which is normally a 
cease and desist order, seeks to right the future rather than punish the 
past, though a labor board order carrying back pay may involve, as far 
as respondent is concerned, a substantial penalty. These are questions of 
degree. That a sanction speaks only in terms of a cease and desist order 
does not indicate the absence of strong prosecutory attitudes in the im- 
position of it; nor is the sanction so non-invidious that the respondent is 
not entitled to as much protection from the consequences of that attitude 
as is consistent with the enforcement of the law. 

In analyzing the impact of the separation principle on administrative 
law, the committee has done a good job of analysis more or less on the 
lines set out above, but it is just at this crucial point in its treatment of the 
system that the committee comes forward with a general proposal—a pro- 
posal which for me has had great attraction, but to which, in the form sug- 
gested, serious objection can be taken. The committee believes that much 
of the criticism of administrative tribunals can be traced to dissatisfaction 
with the trial examiner system. In agencies with an enormous volume of 
business the board members cannot themselves hear all cases. They have 
delegated the function of initial hearing to so-called trial examiners. The 
caliber and status of the examiners differ widely among the agencies.** 
In the Interstate Commerce Commission, for example, they are carefully 


57 Report 58. 


58 Each of the monographs contains material on the trial examiners, as does also Appendix 
H of the report. 
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selected and well-paid. The commission is disposed to give considerable 
weight to their findings and they have been felt to give reasonable satisfac- 
tion. In the Federal Trade Commission and the National Labor Relations 
Board there has been great variety in their quality and in the past little 
disposition to give any weight whatever to their preliminary findings. Par- 
ticularly in agencies dealing with highly controversial matters, problems 
in which the solutions are yet to be found, the responsible heads have indi- 
cated their will to make the decisions according to their own conceptions 
of policy and without interference from inferior and ordinarily less well- 
advised officers. This has made it difficult and probably inadvisable in the 
early stages of an act’s administration to develop trial examiners of strong 
independent character. In what was probably a very logical move, given 
the circumstances, the Federal Communications Commission did away 
completely with the pretense of an independent trial examiner, and held 
its hearings before a member of the staff who had first worked up the case 
and who later advised the commission on it. 

The committee proposes to strengthen the position of the hearing of- 
ficer. It proposes legislation which will provide that each agency shall 
nominate its hearing officers, that they shall be approved by a new inde- 
pendent agency, the Office of Federal Administrative Procedure.*? The 
hearing officer will be paid between $5,000 and $7,500, hold office for 
seven years, and be removable only on conviction of charges after trial 
under the auspices of the Office of Federal Administrative Procedure. The 
minority members of the committee provide” for a twelve-year term and 
renewal of the term without the concurrence of the agency which he 
serves. Justice Groner believes that the hearing officer should be ap- 
pointed by the Office of Administrative Procedure alone and be assigned 
by it to cases as called for.* These hearing commissioners must be used in 
any case where the rights of a named individual are adjudicated upon 
hearing (unless one or more of the heads of the agency presides). In a 
matter heard by a commissioner an initial decision must be made by him, 
unless he certifies a novel question, or unless the agency “‘on petition of 
any private party and for good cause shown” brings the matter before 


59 Report 45 et seq.; Committee Bill §§ 302-19. See infra p. 439. 
6° Minority Bill § 309(3). 


6 Report 250. The committee bill provides that where there are five or more commissioners 
attached to an agency one shall be named Chief Hearing Commissioner whose primary func- 
tion will be to assign the commissioners to cases. The minority consider this procedure ‘‘un- 
necessary.” Report 239 note. This procedure, of course, lessens the power of an agency to 
force out an unwanted commissioner by not assigning him to cases or to diminish his influence 
by assigning him to cases which are unimportant or obvious. 
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itself for determination. The determination of the hearing commissioner 
may be reviewed by the agency itself upon objections or upon motion of 
the agency. The statute as proposed by the committee does not limit the 
authority of the agency in substituting its own judgment but does require 
it to state its reasons where it differs from the hearing commissioner.* 
The statute does, however, suggest that the agency may limit review to 
whether the findings of fact are “clearly against the weight of evidence,’ 
and in the words of the minority “clearly contrary to the manifest weight 
of the evidence.’’*s And the report indicates that the hearing commissioner 
should not be otherwise overruled. It suggests that the relationship should 
to a considerable extent be that of trial court to appeal court. ‘“Conclu- 
sions, interpretations, law, and policy should, of course, be open to full 
review. On the other hand, on matters which the hearing commissioner, 
having heard the evidence and seen the witnesses, is best qualified to de- 
cide, the agency should be reluctant to disturb his findings unless error is 
clearly shown.” 

The initial reaction to this proposal, on the part of some observers at 
least, will be that in a field of government whose variety the committee 
has so well demonstrated its most important recommendation is a general 
over-all proposal. There is, I think, no necessary contradiction here; there 
is simply a heavy burden in establishing the proposition that the particu- 
lar uniformity is a desirable one. Obviously the proposal is a compromise. 
It is a compromise from the point of view of those who attach importance 
to the separation of function, particularly in those cases which the com- 
mittee itself recognizes as involving a prosecutory factor. It is quite true 
and of great importance, as the committee points out, that in very few 
agencies has it been the case (and in none need it be so) that the same 
person who prosecutes participates in judgment. In a large organization 
handling hundreds of matters a year, unity of control is in part a formal 
conception rather than a constant reality. It operates along broad lines 
rather than in each particular case. Inevitably there must be a division of 
function, a measure of autonomy. It is possible, and in certain organiza- 
tions usual, to insulate from each other the various units engaged in in- 
vestigation, advocacy, intermediate judging, and review. It is possible to 
isolate the personnel engaged in the issuing of complaints from all other 
personnel. The issuance of complaints may be performed under general 
instruction from the heads of the agency, so that in most cases the agency 


62 Committee Bill § 307. 
6s Committee Bill § 309(1). 68 Minority Bill § 309(0). 
64 Ibid. 66 Report 51. 
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will be entirely unaware of a particular case. Both the majority and the 
minority of the committee recommend the adoption of these devices to the 
fullest extent possible. The minority propose to enact® that “‘in all cases 
where agencies or their members . . . . make formal adjudications, there 
shall be a complete segregation of prosecuting from hearing and deciding 
functions . . . . provided that the head, or members of a board may .... 
(a) supervise or authorize the institution and general conduct of proceed- 
ings or the issuance of preliminary or intermediate orders or process, or 
(b) supervise the consideration, or reject offers, of settlement or consent 
disposition prior to or after the institution of formal proceedings 

It is rightly felt that with such a division of function pre-disposition in the 
ultimate authority or in the hearing officer (insofar at least as it is based 
on combination of functions) is considerably reduced. It is at the same 
time admitted that it is not eliminated in quite the same degree as when 
the judge does not regard himself as part of the prosecutory organization 
and is not moved by the prevailing esprit de corps. It is thus a compro- 
mise, since whatever the position of the hearing commissioner, the relation 
between the agency members and the remaining totality of the staff is left 
intact. 

But it is also a compromise of the principle of unified control, which for 
certain agencies is the appropriate organization from any standpoint. It 
sets the judgment of one who is detached from the staff over against that 
of the administrators whose conclusions are the product of a close and 
fruitful integration. It has been noted that the proposed legislation does 
not in terms restrict the scope of the agency’s final judgment. But its im- 
plication is, indeed it is so expressed in the report, that the hearing com- 
missioner’s judgment in case of a close dispute on the evidence is to be pre- 
ferred to that of the agency, since it is not to reverse unless the findings of 
the commissioner are “clearly against the weight of the evidence.” At 
least one court recently has indicated® that the findings of the agency 
have less presumptive validity when it reverses than when it affirms the 
trial examiner, even where the trial examiner is the feeble instrument that 
he is today. This judicial attitude might be considerably reinforced where 
an explicit attempt has been made to make the hearing commissioner 
semi-independent and give his conclusions prima facie validity. This 
might be true even though the statute governing judicial review continues 
as in its present form to limit the court to the question of whether there is 


67 Minority Bill § 309(a). 


68 A. E. Staley Mfg. Co. v. NLRB, 7 Lab. Rel. Rep. 302 (C.C.A. 7th, Nov. 14, 1940), noted 
in 54 Harv. L. Rev. 687 (1941). 
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evidence to support the agency’s findings. Justice Groner in his concurring 
statement® proposes that where the agency rejects findings of fact of the 
hearing commissioner, its action be reviewed “‘in the light of the court’s 
own impressions of the weight of the evidence.”’ To be sure, the courts 
might not adopt this attitude, particularly where the reversal has been on 
questions of policy, law, and interpretation rather than of the happening 
of certain defined events. The court might in the former field recognize 
that the conceptions of the responsible agency heads as to the policy to be 
pursued are of controlling weight. It is, nevertheless, something of a para- 
dox that as between a single isolated hearing commissioner and the re- 
sponsible, presumably more capable heads of the agency, the judgment of 
the hearing commissioner on a disputed question of fact—and many ques- 
tions can be so framed—is presumptively to be preferred. 

This dilemma would seem to arise in considerable measure from the at- 
tempt to strike a compromise between two types of organization for all 
adjudicatory functions. It may be said, of course, that in no case will it do 
any harm and in a number it may do a great deal of good. And I do not 
feel prepared to assert categorically that this may not beso. Yet, as I have 
indicated, although the hearing commissioner be inferior in opportunity 
and capacity to the agency head, his judgment may be embarrassing. In 
rate regulations, valuation proceedings, and certain forms of licensing there 
appears to be no demand nor particular reason for an ‘“‘independent”’ hear- 
ing commissioner. The commissioners themselves are the persons best 
qualified in conjunction with their many related duties to decide the dis- 
puted questions of fact where there is a conflict of evidence. To be sure, 
the Federal Power Commission and the Interstate Commerce Commis- 
sion, to name two, need the services of trial examiners of intelligence and 
integrity, and, so far as can be observed, have succeeded in securing such 
examiners. Most of the cases before the Interstate Commerce Commis- 
sion can be settled by the trial examiner. If the commission is to save its 
time and energy for the difficult and novel questions of policy, if it is to act 
successfully as a coordinator of a vast mass of business, routine cases 
should be disposed of at the hearing level. This result can best be secured 
if the trial examiners are persons of self-respect and capacity. It is quite 
another thing, however, to suggest that in proceedings of this type their 
judgment should be a measure of the commission’s judgment. 

It could probably be surmised that the proposal is an attempt to meet 
criticism directed against certain agencies without pointing the finger. In 
doing so it has perhaps weakened the position of those who opposed the 

6 Report 250. 
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Logan-Walter bill and similar proposals on the ground that the remedies 
should not be broader than the evils. But how well does it meet the criti- 
cism directed to the agencies in question? The committee noted that when 
the administrative function is limited to dealing with past violations of 
law and imposing sanctions of a punitive or preventive nature the claim of 
bias is most likely to be made. The committee faced squarely the question 
of whether in these particular cases the judging function should not be 
detached from the other functions and it decided that it should not be. 
The common control of all functions resulting in judgment offers the op- 
portunity for the most effective administration, particularly where the 
quick and energetic enforcement of a statutory policy against overwhelm- 
ing odds is vitally demanded. Neither prosecutor nor judge can escape 
responsibility by charging the other with dereliction or incomprehension. 
This method should not, however, in my opinion, be resorted to in the 
type of case in question, unless there has been a conscious judgment that 
other methods are insufficient. There has been a tendency to assume that 
the choice is between judicial procedure with its lack of specialization and 
motivation, and a completely integrated administrative machine. It is 
possible, however, to devise a court or board whose sole duty is the deter- 
mination of a particular kind of litigation. These judges should be picked 
for their technical competence and their zeal for the policy of which they 
are the instruments. They should be provided with a staff of technicians 
adequate to their function. The remaining functions of investigation and 
prosecution would be handled by an administrator or what you will. This, 
of course, is the structure under which the tax laws are now being enforced 
and apparently with reasonable success, although I gather this simply 
from the lack of spoken criticism and might be required to qualify it if 
data were brought forward.’ 

The committee speaks of the importance of disposing of matters at the 
informal stage and believes that informal procedure which now disposes of 
such a vast proportion of the business would be impaired if there were 
separation since the prosecutor would feel called upon to make a record or, 
in doubtful cases, seek the advice of the judge in formal proceedings. I 
think there is little to support the idea that separation decreases the resort 
to informal disposition. The committee itself in noting the importance of 
that avenue of solution cites first the Bureau of Internal Revenue;” and 
today we are witnessing the enforcement of the anti-trust laws by the 

7 The tax law administration may not be apposite because the BTA decides mostly ques- 
tions of law. 

™ Report 35. 
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Department of Justice through the instrument of the consent decree. The 
committee also notes the expense and confusion of duplicating agencies. 
This is an appeal again to the same generalization which somewhat domi- 
nates this section of the report, namely, that all of the functions in ques- 
tion must be handled alike. The case for separation as an original proposi- 
tion must proceed on very particular grounds. It is necessary to demon- 
strate that the function in question is one essentially accusatory. If it isa 
question of seriously disrupting an already existing organization and les- 
sening its momentum at a crucial period, it should be clear that there 
exists legitimate dissatisfaction. In this connection it should be noted that 
much of the dissatisfaction with administrative determinations proceeds 
not from the combinations of functions but from an objection to the zeal 
of the agency members. There has been some, although very little, objec- 
tion to the Federal Trade Commission,” a great deal to the NLRB. Of- 
ficial zeal is a sine qua non if new and bitterly fought policies are to be 
effective; to relinquish it would be to relinquish the objectives of govern- 
ment. Yet this necessary zeal no doubt produces an occasional unjust 
judgment; probably a greater number than might be thought to result 
from the combination of functions. I do not believe that it is a sufficient 
answer to those who raise procedural objections that the objections are 
only a cloak for their hatred of the law, but it does qualify the force of the 
objection; it suggests that reform may provide so little relief that risks are 
not worth taking. Particularly is this so if we are dealing with a procedure 
whose ill effects are more or less conjectural. But finally, there is a point 
at which, if our zeal is to be righteous, we must concede the validity of 
such principles as we would contend for if we were the objects of state 
power similar in form and equally distasteful in its objectives. 

The committee seems, for example, to have correctly criticized’’ the 
splitting up of functions between the Administrator of Civil Aeronautics 
and the Board of Civil Aeronautics, the former licensing, the latter revok- 
ing licenses on its own or on the motion of the administrator. The grant- 
ing and revocation of licenses are functions of a general scheme of regula- 
tion which presumptively must be integrated to be effective. Where one 
officer may on his own motion revoke a license and another may then grant 
the same license, a serious conflict of purposes may result. This could be 
avoided by providing that the revocation board hear proceedings only on 
the motion of the licensing authority. Even so, it seems to have been 
largely a doctrinaire conception advanced by the President’s Committee 

7 See, e.g., Henderson, The Federal Trade Commission 328 (1925). 

7% Report 175. 
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on Administrative Management” which resulted in this division of au- 
thority. 

The committee, having rejected for all cases the device of separation, 
seems to have provided the independent hearing commissioner largely to 
take care of those cases where there was most dissatisfaction. It might be 
argued that the proposal is a good compromise if it were restricted to those 
cases. I think that the device is particularly apposite in passing on ques- 
tions which are in the common realm, questions in which the technical 
elements are of a simple nature not requiring the coordination of materials 
by a large staff nor a special point of view. I think of cases involving the 
revocation of a seaman’s license for drunkenness or incompetency. In an 
NLRB commissioner, however, I would expect an approval of the pur- 
poses of the law, which obviously is not a view shared by all members of 
the community. Most of the cases before the NLRB turn on disputed 
questions of fact. Whether a motivated application of the law can be se- 
cured by a board which is faced with reconciling the varying judgments of 
a large staff of “independent” hearing commissioners holding office for 
seven years is a matter of conjecture. There is at least an argument that a 
board freed from the suspicions attached to the exercise by it of investiga- 
tory functions is in a stronger position to defend its judgments than one 
which is squeezed between independent trial examiners and the courts. 
However, agencies may not find it difficult to reverse their hearing com- 
missioners in appropriate cases, particularly if the Supreme Court con- 
tinues to protect them. The agency will seek and may find commissioners 
holding views sympathetic to the legislation, who will not compel the 
agency to a course of inconsistent and embarrassing reversals. On the other 
side, the circumstances under which the hearing commissioner functions 
may provide, as far as private parties are concerned, just that quantity 
and quality of impartiality which they regard as lacking in the present 
arrangement.’’ In the more routine cases it will provide a forum which 
both the agency and the respondent will be willing to accept without 
appeal to the agency tribunal itself. 

Whether decision will be collective or personal—The famous Morgan 


14 The minority (Report 206) rely heavily on the report of this committee which inter alia 
criticized combination of functions; this report was transmitted to Congress by the President, 
who described it as ‘‘a great document of permanent importance.” 

I believe, however, that it was largely the committee’s advocacy of over-all presidential 
control of all agencies which won the President’s approval for its report. See Jaffe, op. cit. 
supra note 1, at 1236. 


78 The report has to date been very favorably received by the conservative press. 27 Pub. 
Util. Fortnightly 238 (1941). 
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case” announced the proposition (purportedly as a matter of statutory 
construction) that where the legal position of a named individual was 
required by statute to be determined upon hearing and evidence, the 
official charged with decision must act in a “judicial” manner, that is to 
say, come to a conclusion based on his own personal contact with the 
materials of judgment. The case did not clearly define how intimate and 
complete this contact must be. The Chief Justice said that “if the one 
who determines the facts which underlie the order has not considered evi- 
dence or argument, it is manifest that the hearing has not been given.””’ 
He said further: ““This necessary rule does not preclude practicable ad- 
ministrative procedure in obtaining the aid of assistants in the depart- 
ment. Assistants may prosecute inquiries. Evidence may be taken by an 
examiner. Evidence thus taken may be sifted and analyzed by competent 
subordinates. Arguments may be oral or written.” The decision stirred 
great controversy.’* It was admitted that parties would secure greater 
satisfaction if they might at least argue to the person who was charged 
with decision. It was admitted also that responsibility for decision might 
be more clearly focused if the signer of the decision were to make a per- 
sonal judgment based on some familiarity with the material. It was ob- 
served, on the other hand, that as in the Department of Agriculture, 
where the secretary could not make all the decisions issued in his name, it 
might nevertheless give the decision greater sanction and prestige if signed 
by him.’”® In the famous Arlidge case** the House of Lords gave approval 
to the idea that the secretary would be responsible in Parliament for all 
the activities of his subordinates, so that this signature, though not in- 
dicating personal judgment, was not without significance. 

The committee has unqualifiedly accepted the principle of the Morgan 
case, apparently for all situations in which particular interests are adjudi- 
cated. “The heads of the agency should do personally what the heads 
purport to do.”’** Where the decision has been made originally by a trial 
examiner, “review should be given by the officials charged with the re- 


76 Morgan v. United States, 298 U.S. 468 (1936). 

77 Ibid., at 481 (italics added). 

78 The arguments pro and con are stated in Feller, Prospectus for the Further Study of Ad- 
ministrative Law, 47 Yale L.J. 647, 662 (1938). 

79 Attorney General Jackson in his letter to the President advising veto of the Logan-Walter 
bill said: “Moreover, a long-continued policy of Congress has jealously confined the power of 
final decision in matters of substantial importance to a few principal administrative officers, 
generally Presidential appointees confirmed by the Senate.” H.R. Doc. 986, at 10, 76th 
Cong. 3d Sess. (1940). 

%° Local Government Board v. Arlidge, [1915] A.C. 120. 8: Report 52. 
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sponsibility for it, and the review so given should include a personal mas- 
tery of at least the portions of the records embraced within the excep- 
tions.”** Whether the agency is headed by a multiple board or a single 
person such as the Secretary of Agriculture is immaterial. The agency by 
proper delegations of its functions, by machinery which allows for disposi- 
tion by the majority of matters at the lower levels can, in the opinion of the 
committee, acquire this personal mastery of the important matters which 
will remain for its determination. The Secretary of Agriculture may dele- 
gate his authority to individuals or to boards, retaining, if he wishes, a 
power to review exceptional matters. Here again the committee’s recom- 
mendation is based upon a choice between competing conceptions, rather 
than on a demonstration that any other system would work positive injus- 
tices. It no doubt feels that the supposed symbolic importance of merely 
formal connection with the adjudication has been exaggerated or at least is 
overborne by the values assumed to arise from personal decision. I think 
its choice is a sound one. The minority seek to embody these suggestions 
in their bill by providing* that hearing officers “shall personally master 
such portions of the record as are cited by the parties.” This statutory 
suggestion seems gratuitous. The Morgan case already indicates to con- 
scientious officers what their duty is. If this section lays the basis as it was 
one time thought the Morgan case did for hailing the members of govern- 
ment and administration into court to examine them on their process of 
decision in particular cases, it is to be unqualifiedly condemned. Such a 
practice could obviously serve to obstruct government. 

Evidence, official notice, and cooperation of staff—Closely related to the 
foregoing is the problem of securing the materials (evidence) for decision 
and the use of technical assistance in interpreting the material. A pre- 
liminary concern is the practice of issuing subpoenas. The committee has 


82 Thid. 
83 Minority Bill § 309(m)(4). 


84 Probably because of peculiarities of pleading (demurrer by the government to the com- 
plaint) the Secretary of Agriculture submitted to examination upon the first remand of the 
Morgan case. The effect of his testimony is indicated in the second appeal. Morgan v. United 
States, 304 U.S. 1 (1938). 

After some hesitation the circuit courts of appeals finally put a stop to attempts 
to bring the members of the NLRB before the courts for examination as to their de- 
cisional process. The courts held that shot-in-the-dark affidavits upon information and 
belief were insufficient to warrant examination or they relied on a presumption of regularity 
jf the record was in proper form. Inland Steel Co. v. NLRB, ros F. (2d) 246 (C.C.A. 7th 1939); 
NLRB v. Love Cotton Mills, 108 F. (2d) 568 (C.C.A. sth 1940); Bethlehem Shipbuilding Co. v. 
NLRB, 114 F. (2d) 930 (C.C.A. rst 1940). In an earlier case, however, the board was ordered to 
answer interrogatives. NLRB v. Cherry Cotton Mills, 98 F.(2d) 444 (C.C.A. sth 1938). 
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criticized certain agencies for supplying their own staff with an unlimited 
number of subpoenas and requiring the private party to make an elaborate 
showing of his need.*s This discrimination has no doubt been exasperating 
to those dealing with the agencies and the committee suggests that the 
agency Officer as well as the private party be required to make a showing 
as to its need. The Logan-Walter bill provided® that subpoenas issue sim- 
ply upon request with no other showing than was required by the rules in 
United States district courts; but the subpoenas of administrative agencies 
run throughout the United States, whereas those of the courts run within 
a very narrow compass. Under these circumstances, it is proper that there 
be some protection for witnesses. The committee has made no legislative 
proposals with respect to subpoenas other than a suggestion for further 
study by the Director of Federal Administrative Procedure,*’ but the 
minority provided® that administrative subpoenas authorized by statute 
“shall be issued only upon request and a reasonable showing of the 
grounds, necessity and reasonable scope thereof, and shall be issued to 
private parties as freely as to representatives of any agency.” I think that 
a general provision of this sort might well be adopted without prejudice to 
any further rules that the director may suggest. 

The crux of the evidence problem® is the so-called problem of judicial 
notice. The committee believes that it is clear that all information having 
an immediate bearing on the particular case, which it calls “litigation” 
facts, should be considered only if affirmatively placed in the record. The 
agency’s file of the case should not be otherwise available to the adjudica- 
tor. “But if the information has been developed in the usual course of 
business of the agency, if it has emerged from numerous cases, if it has 
become a part of the factual equipment of the administrators, it seems 
undesirable for the agencies to remain oblivious of their own experience 


8s E.g., FTC, NLRB. Report 136, 159. 

% § 4(c), H.R. 6324, 76th Cong. 3d Sess. (1940). 

87 Committee Bill § 714. 

88 Minority Bill § 107. 

** Majority and minority are agreed that application of the so-called ‘‘rules of evidence”’ 
would be unwise and is not at present usually required either by statutes or the courts. The 
minority, however, propose a statutory provision (§ 309(h)) making applicable “‘as nearly as 
may be, the basic principles of relevancy, materiality, and probative force as recognized in 
federal judicial proceedings of an equitable nature” except ‘‘that such principles shall be (1) 
broadly interpreted ” The committee bill’s only reference to this subject is the provision 
(§ 304(f)) empowering a hearing commissioner ‘“‘to exclude evidence which is immaterial, 
irrelevant, unduly repetitious, or not of the sort upon which responsible persons are accustomed 
to rely in serious affairs.” The latter phrase is Judge Learned Hand’s in NLRB v. Remington- 
Rand, 94 F.(2d) 862 (C.C.A. 2d 1938). 
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and strip themselves of the very stuff which constitutes their expertness. 
It appears far from intelligent, if fairness to the parties permits, not to 
utilize the knowledge that comes from prior acquaintance with the prob- 
lems. Laborious proof of what is obvious and notorious is wasteful. 

. .’% Yet matter of this sort which might appear relevant to the ad- 
judicator may be disputable and may not control the case. The parties 
against whom it is used should have an opportunity of demonstrating 
this. Consequently, although it should not be necessary to “prove” it in 
the traditional fashion, the party should at some stage in the proceeding 
be notified that it will be used, and given an opportunity, if he desires, to 
rebut it. I think this handling of the problem is sound and demonstrates 
that the need for elaborate distinctions as to what is and is not official 
knowledge can be completely cut under by a procedural device of the sort 
suggested. 

I am not sure that this view is accepted by the minority. Their bill pro- 
vides that the adjudicator “‘may utilize the aid of law clerks or assistants 
(who shall perform no other duties or functions), but such officers and 
such clerks or assistants shall not discuss particular cases or receive ad- 
vice, data, or recommendations thereon with or from other officers or em- 
ployees of the agency or third parties, except upon written notice and 
with the consent of all parties to the case or upon open rehearing.’”’” Of the 
view that “all specialized and technical advice available anywhere should 
be utilized in making the decision” the minority say it “is plausible but 
entirely subversive of every fundamental notion of fair procedure.” I 
agree with the majority that the case should not be decided on material of 
which the parties do not have notice, but I cannot agree that the adjudica- 
tors should be cut off from securing such material after hearing unless they 
have the consent of all the parties. Otherwise matters not properly under- 
stood at the hearing cannot be either detected or remedied. If the prepara- 
tion of a case requires the application of technical understanding, it would 
appear that its decision equally does. This solution requires us, to be sure, 
to rely upon the good faith of the adjudicator to reveal any additional in- 
formation received, but there are points at which, even in the administra- 
tion of justice by judges, good faith is the only safeguard. The minority 
proposal does permit the hearing commissioner to talk to and use “law 
clerks or assistants,’ though literally construed it would not allow these 
assistants to secure aid from each other; on the other hand, there is ap- 
parently no limit to the number of assistants nor to the kinds of skills that 

9 Report 72. 

% Minority Bill § 309(m)(4) (italics added). % Report 243 note. 
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they may have, so that the proposal may mean no more than that the 
technical staff, all of whom can be regarded as aiding the hearing officer, 
should not discuss the case with the prosecutory or investigating officers. 
If so understood, the provision would be less objectionable, but this is not 
the meaning which the members have attributed to it in their appended 
note. 


JUDICIAL REVIEW OF ADMINISTRATIVE ADJUDICATION 


Right to review——In most cases the kinds of orders, at least the kind of 
final orders, which may be reviewed is made clear either by specific statu- 
tory provision or by rulings of the Supreme Court. In general, there are 
very few such orders which are not reviewable in some proceeding. In the 
past a so-called “negative order” was held not reviewable, but this irra- 
tional and obscure exception has been done away with. There remain 
occasional types of action which the Supreme Court holds non-reviewable 
as in Perkins v. Luken Steel Co.* on the ground that no “‘right’’ of the ap- 
plicant was in question. This type of ruling is likely to be made in connec- 
tion with the grant or refusal of privileges by the government, or where 
the claim is closely connected with the conduct of foreign affairs.°* The 
committee is content to allow the Supreme Court within this narrow field 
to decide the question of reviewability on the considerations of policy 
which appear from case to case.** The minority suggest” that it be enacted 
that ‘regardless of whether the subject is one of constitutional or statu- 
tory right, power, privilege, immunity, or benefit, any person adversely 
affected by any final decision of any agency rendered pursuant to the 
formal procedures provided herein shall be entitled to judicial review. 

..’ In certain of the cases in which the Supreme Court has denied 
judicial review, the decision might well have been otherwise, and Congress 
might provide for review in certain cases where it has been denied. The 
provision, however, suggested by the minority seems to me objectionable 
because such is its generality that it may subject to judicial review cases 
where neither Congress nor the Supreme Court has considered the ad- 
visability of it. 

The committee points out one problem which may be a fit subject for 
legislation, namely, whether when statutory review is denied on the ground 

93 310 U.S. 113 (1940) (determination by Secretary of Labor of “‘prevailing wage” to be 
paid to their employees by government contractors not reviewable). 

4 Cf. Z. & F. Assets Realization Co. v. Hull, 61 S. Ct. 351 (1941). 

95 Report 86-87. Similarly it believes that questions as to what parties are “aggrieved,” 
“interested,” or “affected” and what orders are “final” should be left to judicial wisdom. 

% Minority Bill § 311(b). 
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that the order is not a “reviewable order” resort may be had to a suit for 
injunction, where immediate injury is threatened. Curiously, the com- 
mittee does nothing more than allude to it, without comment or sugges- 
tion. The Supreme Court, to be sure, has already answered that some, at 
least, of these non-reviewable orders may be reviewed by injunction.” To 
refuse, as the Court has done, to permit review by the deliberately devised 
statutory route, and then allow the suit for injunction, seems somewhat 
foolish. I think it would be in order to suggest to Congress that it define 
“reviewable order” so as to eliminate this inconsistency. Some such for- 
mula as the following might do: “An order which finally determines the 
rights of a party, or threatens to cause serious or irreparable injury if 
review is not had.” 

Courts and methods of review—Considerable play has been made of the 
supposedly confusing variety of methods of judicial review or control. It 
is pointed out that there is common law review by habeas corpus, manda- 
mus, or injunction in the district courts, statutory injunctive suits, and 
statutory appeals, sometimes before one set of courts and sometimes an- 
other. I have never been able to see why this mere fact of variety should 
be confusing to a lawyer. It seems obvious that certain of these differ- 
ences were based upon reasons thought valid at the time, that a few no 
doubt were haphazard but harmless. The committee takes a similar atti- 
tude,” noting, for example, that there is little litigation as to the appropri- 
ate form of review, so that if lawyers do not know why, they at least know 
how. Nevertheless, to take care of any mistakes, the committee proposes 
legislation permitting amendment or transfer if the wrong course is 
taken.**° 

Scope of review—The objective of judicial review, says the committee, 
“is to serve as a check on the administrative branch of government—a 
check against excess of power and abusive exercise of power in derogation 
of private right.’’*°** The committee notes that despite a certain variety in 
the provisions defining the scope of judicial review, the Supreme Court 
today at least is inclined to adopt a theory with respect to all agencies that 

97 Shields v. Idaho C.R. Co., 305 U.S. 177 (1938); Utah Fuel Co. v. Bituminous Coal Com’n, 
306 U.S. 56 (1939); cf. AFL v. NLRB, 308 U.S. 401 (1940). 


% Cf. American Sumatra Tobacco Corp. v. SEC, 93 F.(2d) 236 (App. D.C. 1937), in which 
a similar criterion was used in defining what “orders” of the SEC were reviewable. 

9% Report 94. But see Review of Federal Administrative Orders: The Dual System, 54 Harv. 
L. Rev. 847 (1941), which takes the position that the three-judge district court review of ad- 
ministrative orders is inappropriate. 

x00 Committee Bill § 311(a). 

10: Report 76. 
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their decisions must stand unless there is no reasonable support for them 
in the record. It is quite likely that even if the courts were instructed to 
review the “weight of the evidence,” the courts would continue to use the 
same theory of review.’ And if they were to take it as indicating a broader 
scope of review, it would turn administrative tribunals into “little more 
than media for transmission of evidence to the courts. It would destroy 
the values of adjudication of facts by experts or specialists in the field 
involved. It would divide the responsibility for administrative adjudica- 
tions.’’*°? If this judgment is slightly excessive,’ it is still true that it 
would enable the court as and when it wished to substitute its conception 
of policy for that of the administrative tribunal, and so threaten the work- 
ing out of a consistent system of regulation. 

The minority admit that judicial review “should not be too broad and 
searching, or it will hamper administrative efficiency,” but “it should not 
be so restricted or so devitalized as to fail as a check on palpable adminis- 
trative error or abuse of power.” They conclude that the “courts should 
set aside decisions clearly contrary to the manifest weight of evidence. 
Otherwise, important litigated issues of fact are in effect conclusively de- 
termined in administrative decisions based upon palpable error.’*°> But in 
their suggestions for the present moment, there is little difference between 
the majority and the minority. The majority admit that in particular 
cases the courts may fail sufficiently to control administration, and where 
such cases develop they should be handled by providing greater review. 
The minority believe that if manifestly incorrect decisions must be af- 
firmed under the ‘“‘substantial evidence’’ rule, Congress should find some 
other formula. They believe that Congress furthermore should classify 
various types of decisions according to their technicality, effect on private 
rights, etc., and provide for each “special degrees of review.’**° They re- 
gard the present standards of judicial review as unsatisfactory because 
they have grown up in a haphazard way without the aid of legislative dis- 
tinctions of the type suggested. Congress should act so as to reduce “‘un- 
certainty and variability.” I find these suggestions quixotic and contra- 
dictory. It seems to me that no human mind is capable of stating the dis- 
tinctions which are called for, and that any statements which might be 
expected would increase the uncertainty and certainly the variability. 
The distinctions which the minority call for are just of that sort which can 


12 This is in effect what the New York Court of Appeals has done in Weber v. Town of 
Cheektowga, 284 N.Y. 377 (1940). 

193 Report 91. 105 Report 211 (italics original). 

104 Report 209. 106 Report 212. 
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best be worked out by the intuitive process of judicial legislation. Far 
from being uncertain and variable, judicial review today, in its con- 
ceptual apparatus at least, seems to me to be quite simple and moderately 
uniform. In view of this prevailing uniformity I do think that where it is 
felt that the courts in particular cases are not providing adequate review, 
it would be possible to find a form of words which, because of contrast 
with the usual formula, would require a conscientious court to widen the 
scope. 
ADMINISTRATIVE RULE-MAKING 

Procedure-——The most criticized section of the late Logan-Walter bill 
was one that required that no rule or regulation could issue without public 
hearing.’*°? Though the bill was riddled with exceptions, Attorney General 
Jackson was able to show’ that it would still preclude the issuance of 
many rules where speed and prior secrecy were of the essence. No part of 
the researches of the committee’s staff are of greater value and interest 
than those that deal with the process of rule-making in the various agen- 
cies. The general impression which I gathered from these studies was that 
the agencies are much concerned to obtain the reaction of those to be 
affected by the proposed regulation. This was done either by personal 
interview, questionnaire, conference, round table discussion, and/or 
an informal hearing. In important instances where no hearing was 
held, the situation was of the type which could be completely explored 
by round table or conference. The committee sees no reason for dis- 
turbing procedures which have been found adequate and satisfactory 
to the interests affected. It does suggest that in cases where the inter- 
ests affected are numerous, represent conflicting positions, and will be 
severely and directly affected by the regulation, there should be pub- 
lic hearing." It discourages as wasteful public hearings which can 
serve no useful purpose.”° One important suggestion the committee does 

107 § 2(2), H.R. 6324, 76th Cong. 3d Sess. (1940). 

108 Op. cit. supra note 79, at 5. 

109 Report 107-8. 

1 Report 110-11. The committee proposes no legislation on rule-making procedure. The 
minority seek to enact in their §§ 208 and 209 the substance of the committee’s recommenda- 
tions; these provisions leave the procedure in the control of the agency, suggesting adequate 
notice, conferences, hearings, etc., where appropriate. ‘‘Certain general types of rule-making 
procedure,”’ it is said in the appended note, “should be noted and recognized by Congress as 
general guides for administrators.” It is these provisions in particular which the majority 
regard as ‘“‘merely hortatory.” Report 191. I have no objection, as I have indicated, to 
exhortation as such, but I think I would confine it to cases in which there was a demonstrated 


need and in which the exhortation need not be too hedged in with qualifications entirely in 
the control of the exhorted one. I doubt that in this case these requirements are met. 
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make to take care of the possibility that interested parties may not have 
been made aware that the rule was in formulation. It provides" that no 
regulation shall take effect until forty-five days after its initial publication 
unless the agency certifies the need of a shorter period or none at all. 
The minority suggest™’ legislation to the effect that after rescission or 
judicial invalidation of any rule, no person shall be held to incur any 
liability or penalty for conduct in accordance with such rule until thirty 
days after publication of its withdrawal, except where the agency pub- 
lishes a finding of emergency. It is not clear to my mind whether the 
majority’s provision for a waiting period after promulgation of a rule 
might not apply as well to a rescission. Assuming it does not, there would 
seem to be a case for permitting a waiting period for objections to rescis- 
sion as there is to promulgation, since rescission may have an even more 
serious effect. 

The committee’s bill provides also that any person may file with an 
agency a petition requesting the promulgation or amendment of a rule in 
which the petitioner has an interest," and that the agency in its annual 
report to Congress shall include a summary of these requests with the 
reasons for refusal of such as have been refused.**4 

Judicial review—The proponents of the Logan-Walter bill believed that 
under existing arrangements there was insufficient opportunity for judicial 
review of rules. The Logan-Walter bill provided that any person “sub- 
stantially interested in the effects of any administrative rule’’"s could se- 
cure review in the Court of Appeals for the District of Columbia within 
thirty days of its promulgation. Review was to be limited to the question 
of “authority” to issue the rule. The bill, however, provided that a deter- 
mination of validity should not be binding in any subsequent matter in 
which the rule was involved. Whereas a declaration of invalidity was to 
nullify the rule, a declaration of validity was of no protection to the 
agency. The bill apparently proceeded on the theory that there need be 
no “controversy” in the judicial sense. 

There is, as a matter of fact, considerable available procedure for re- 
viewing in one form or another the validity and impact of rules, although no 
doubt there are certain gaps. In a number of cases such as the rules under 
the Interstate Commerce Act, the Agricultural Adjustment Act, the Fair 
Labor Standards Act, the Food, Drug and Cosmetic Act, there is provision 
for statutory review. Some of these acts specifically provide that the court 

™ Committee Bill § 203. 

112 Minority Bill § 204. 114 Committee Bill § 205. 

13 Committee Bill § 204. 5 § 3, H.R. 6324, 76th Cong. 3d Sess. (1940). 
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shall consider whether the record of evidence affords rational support for 
the ruling. But even without such a provision, the Supreme Court in 
the famous Assigned Car Cases," involving a rule of the Interstate Com- 
merce Commission, considered that question. Where there is no statutory 
provision for review, a person may of course raise the issue of validity 
where the rule is sought to be enforced against him. That procedure, how- 
ever, is not satisfactory, as it requires risking a penalty to test the rule. 
There remain the common law suit for injunction, and the statutory De- 
claratory Judgment Act. These methods require perhaps a somewhat 
more exacting showing of threatened injury than may be true under the 
statutory review procedure. In the last analysis, however, no matter what 
the form of proceeding, it is the court which must determine whether there 
is that “aggrievement,”’ “interest,” “threatened injury,” or “interference 
with rights,”"’ which makes available the remedy, whether common law 
or statutory. The Supreme Court in the past has displayed sporadic hos- 
tility to all types of declaratory procedure. This attitude, I believe, was 
primarily a tactic by the “liberal” judges to preclude indiscriminate at- 
tacks on the constitutionality of statutes. I think that it has been some- 
thing of a mistake to apply the same attitude to regulations, most of which 
are concerned with setting up schemes for the conduct of enterprise and 
the validity of which thus should be known in time to prevent waste 
and confusion."* The requirement that plaintiff show a “threat” of en- 
forcement in addition to a legitimate interest is unnecessary to any con- 
cept of controversy and is disingenuous. I think that the most hopeful at- 
tack on this problem is not more legislation, but an effort to educate the 
courts in a sensible use of the Declaratory Judgment Act. 

A subsidiary question is whether the court should or can consider the 
question of substantial evidence if the rule has been adopted after hearing. 
The committee is of the opinion that the concept of substantial evidence 
relates primarily to the validity of findings in litigated issues and is in- 
appropriate as a test of the soundness of legislative propositions which 


116 974 U.S. 564 (1926). 


17 Cf. FCC v. Sanders, 309 U.S. 470 (1940); Singer & Sons v. Union Pac. R. Co., 61 S. Ct. 
254 (1940). 


™8 A number of attempts to secure declaratory judgments as to the validity of rules 
have failed in part on the ground that there has been no “threat” of enforcement. Red- 
lands Foothill Growers v. Jacobs, 30 F. Supp. 995 (Calif. 1940); Connecticut Importing Co. 
v. Perkins, 35 F. Supp. 414 (Conn. 1940); Lake Wales Citrus v. Jones, r1o F. (2d) 653 (C.C.A. 
5th 1940); John P. Agnew & Co. v. Hoage, 99 F. (2d) 349 (App. D.C. 1938). But cf. Belo v. 
Street, 35 F. Supp. 430 (Tex. 1940). 
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embody policy judgments as to the future." It is admitted, however, 
that the question of evidence may be relevant in determining whether the 
rule has any reasonable connection with the statutory delegation. The 
committee is afraid that courts will treat the question of substantial evi- 
dence as if the matter were of the adjudicatory rather than the legislative 
type. Consequently, it recommends that before providing for review on 
the record generally, we observe how such review functions in the cases 
where Congress has now provided for it. In some states the court in the 
exercise of its common law powers may compel certification of the record. 
The federal courts do not exercise this power as such, but may in certain 
cases of common law review produce this result by demanding that the 
agency make a showing. 

The courts have on occasion, though they are reluctant to do so, applied 
the declaratory judgment statute also in cases where not the general 
validity of a rule but its applicability was in question. As noted above, the 
committee considers the demand for such rulings to be so considerable 
and so legitimate, that it has proposed that the agencies have authority to 
make binding declarations of applicability. This is preferable to the de- 
claratory judgment procedure since it enables the administrative agency 
to make an initial determination of the facts. The minority bill provides’ 
that when, in an action for a declaratory judgment as to the validity of a 
rule, a question of applicability arises which turns on the facts, the case 
should be referred to the agency for initial consideration. 


OFFICE OF FEDERAL ADMINISTRATIVE PROCEDURE 


The committee proposes that there be established an Office of Federal 
Administrative Procedure composed of (1) a Justice of the United States 
Court of Appeals for the District of Columbia, to be designated by the 
Chief Justice of that Court; (2) the Director of the Administrative Office 
of the United States Courts; and (3) the Director of Federal Administra- 
tive Procedure, to be appointed by the President of the United States, 
with the advice and consent of the Senate, for a term of seven years. 

The first function of this Office is to supervise the hearing commissioner 
system. But beyond this the director’s major function will be “to ex- 
amine critically the procedures and practices of the agencies which bear 
strengthening or standardizing, to receive suggestions and criticisms from 
all sources, and to collect and collate information concerning administra- 
tive practice and procedure Not the least of the difficulties which 


«19 Report 119. 12@ Minority Bill § 211(b). 
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have confronted the orderly development and understanding of adminis- 
trative procedure is the absence of detailed information and study 
Knowledge and regularization of procedures should go far toward creating 
that confidence in the administrative process which is necessary for its 
successful functioning.”** 


The report, buttressed by its excellent and thorough researches, is a 
heartening document. We should bear in mind that the report issues out 
of a cauldron of hot controversy, a controversy that has its roots deep in 
class struggle, a controversy which is concerned with the basic directions 
and purposes of government. We are in a time when the very premises of 
democratic government are being radically challenged, when its forms and 
procedures are condemned by many persons as cynical pretense or ob- 
stacles to a millennium. In these circumstances, the work of the commit- 
tee, balanced and firmly reasoned, is a reassuring achievement. A certain 
amount of political expediency no doubt entered into its formulation: 
something given to the “conservatives” (in one respect perhaps too 
much), a certain tenderness occasionally displayed for favorite ideas or 
projects of the “‘liberals.”” This process of compromise, if not too respon- 
sive to every pressure of the moment, is a legitimate mechanism, con- 
sonant with the genius of democracy. I feel that the committee has largely 
succeeded in producing a document which both mediates for the moment 
and expresses conceptions which we may hope will have vitality at least 


for as much of the future as anyone in this troubled age dares provide for. 


tt Report 123-24. The committee refers to the director certain specified problems for study, 
a number of which have been adverted to in this article. 





THE EXCESS-PROFITS TAX OF 1940—A CRITIQUE 


By Currrorp J. Hynninc* 


HE Second Revenue Act of 1940° is a grating compromise of 

conflicting theories of excess-profits taxation, the end-result of 

which pleases neither Congress, the Treasury, nor business.? 
The ink was not yet dry on the enrolled bill when prominent administra- 
tion spokesmen suggested that it, like the Revenue Act of 1935, would 
never go into effect because a better tax law would shortly supersede 
it. There is every expectation that the present law will be substantially 
amended, possibly within a few months, but according to a recent state- 
ment of the Chairman of the Senate Finance Committee these amend- 
ments will not apply to 1940 incomes. The recent “hardship’’ amend- 
ments, which passed both Houses of Congress without debate or discus- 
sion, are not really an exception to this statement since they invariably 
operate to the advantage of the taxpayer. 

The excess-profits tax of 1940 will be in effect for at least one year and 
is worthy of study to the tax practitioners for that reason alone. More 
importantly, a study of the present law will indicate the major changes 
that may be expected from the forthcoming sessions of Congress. At the 
present time it is of course impossible to predict the precise nature of 
these changes, but one thing seems clear—the loopholes will be at least 


* Price Stabilization Division, Advisory Commission to the Council on National Defense. 
The opinions expressed in this article are exclusively those of the author, and do not in any 
way reflect those of the commission. 


™ 54 Stat. 974 et seq. (1940). This article is concerned only with Titles II, III, IV, and V 
of the act. Title II, entitled the Excess Profits Tax, became §§ 710-52 of the Internal Revenue 
Code (26 U.S.C.A.). (Section references will hereafter be to the Internal Revenue Code.) 
Title I raised the normal tax (including the defense tax increase on the larger corporations 
under the first Revenue Act of 1940). 54 Stat. 517 (1940), 26 U.S.C.A. § 13 (Supp. 1940). The 
normal tax on corporations with net incomes under $25,000 remained unaffected by the 
Second Revenue Act of 1940. The result was a graduation in the rate structure of the normal 
tax from 14.85 per cent to 24 per cent, or a range of 9.15 per cent, which amounts to a greater 
rate preference for small corporations than has ever existed before. See Chapter II of the 
author’s study for the Temporary National Economic Committee, Taxation of Corporate 
Enterprises (1941). Title VI of the 1940 act provides for national service life insurance for 
persons selected for military training, while Title VII is concerned with credits under the 
federal unemployment tax for payments to the states. 


? The Treasury publicly disowned the tax in a stormy session before the Senate Finance 
Committee. N.Y. Times, col. 3, p. 1 (Sept. 12, 1940). 
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partially closed and a stiffer tax liability will result for most large corpora- 
tions. Rising defense expenditures are reason enough for this action. The 
small corporations, however, can reasonably expect to continue their 
present exemption. 

It is easy to become overly critical of the present measure. It is ob- 
viously not a “good” tax bill—in the sense that it will produce substantial 
revenue without inequities. Nor is it a “simple” or easily understood bill 
—most members of Congress have taken pride, apparently, in the fact 
that prior to passage they had not read it in its entirety or, having read it, 
did not understand its language. Yet it is a most important fact that the 
Congress, after consideration lasting only a few months, saw fit to resur- 
rect the idea of taxing the excess profits of corporations, a tax which had 
been purged out of the statutes at large in 1921 by the unanimous chorus 
of complaints from tax collectors, tax legislators, and taxpayers alike. 
That first excess-profits tax was hated with even greater intensity than 
the late surtax on undistributed profits. 

The official custodian of the tax, the Honorable Carter Glass, sum- 
marized his views on the excess-profits tax in his annual report as Secre- 
tary of the Treasury in 1920: 

The Treasury’s objections to the excess-profits tax even as a war expedient (in 
contradistinction to a war-profits tax) have been repeatedly voiced before the com- 
mittees of the Congress. Still more objectionable is the operation of the excess-profits 
tax in peacetimes. It encourages wasteful expenditure, puts a premium on overcapitali- 
zation and a penalty on brains, energy, and enterprise, discourages new ventures, and 
confirms old ventures in their monopolies. In many instances it acts as a consumption 
tax, is added to the cost of production upon which profits are figured in determining 
prices, and has been, and will, so long as it is maintained upon the statute books, con- 
tinue to be, a material factor in the increased cost of living. 


His successor, Secretary Houston, also advocated the repeal of the tax 
(urging in its stead a flat tax on “profits in excess of the distributed earn- 
ings” of corporations): 

The reasons for the repeal of the excess-profits tax should be convincing even to 
those who on grounds of theory or general political philosophy are in favor of taxes of 
this nature. The tax does not attain in practice the theoretical end at which it aims. 
It discriminates against conservatively financed corporations and in favor of those 
whose capitalization is exaggerated; indeed, many overcapitalized corporations escape 
with unduly small contributions. It is exceedingly complex in its application and 
difficult of administration, despite the fact that it is limited to one class of business 
concerns—corporations. Moreover, it is rapidly losing its productivity. The invested 
capital of the average corporation, earning profits high enough to subject it to the 
excess-profits tax, is now estimated to be increasing at the approximate rate of 12 


3[1920] Treasury Ann. Rep. 23-24. 
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per cent a year, while the income of the average corporation is almost certainly de- 
clining at as great a rate. Both movements cut into the productivity of the tax. If 
the present changes in capital and income continue for some time in the future, as now 
seems probable, a large reduction may be expected in the yield of the excess-profits 
tax.4 


Even the intellectual progenitor of the tax, Professor T. S. Adams, 
hastened to add his condemnation. If there had ever been a tax which 
was believed to have been permanently buried—and in unhallowed 
ground at that—it was the excess-profits tax. 

During consideration in the Senate of the first Revenue Act of 1940, 
an amendment providing for an excess-profits tax on corporations was 
introduced by Senator La Follette’ on June 19, 1940. This amendment 
was adopted by a vote of 41 to 31, with 24 abstaining, only to be thrown 
out in conference. The technical staffs of the Treasury and the Joint 
Committee on Internal Revenue Taxation, it was understood, were 
assigned to study the war experience with excess-profits taxation and 
the various methods of avoiding the difficulties encountered previously 
in the United States and currently abroad.® 


4[1921] Treasury Ann. Rep. 38-39. 


5 At the outset of his address Senator La Follette declared: ‘For Congress to broaden the 
tax base on individuals in the lower income-tax brackets, for the Congress to increase the 
inequities in our tax structure by tremendously increasing the burden which is levied without 
regard to ability to pay, through the excise taxes, and to fail to adopt an excess-profits tax to 
reach those who will profit out of the huge defense expenditures which Congress has voted will, 
in my opinion, go down in history as one of the most inequitable propositions Congress has 
ever passed.” 86 Cong. Rec. 13027 (1940). Realizing that he was “swimming upstream” 
against the opposition of the Treasury and the majority members of the Finance Committee, 
the Senator continued: “But, Mr. President, if the Treasury takes the position and furnishes 
the ammunition against any proposed tax on excess profits merely because it thinks it has not 
yet had a chance to draft a perfect amendment, I will say that we will never have an excess- 
profits tax, for neither the Treasury experts nor the experts of the joint committee will ever 
be able to draw an excess-profits tax or any other kind of a tax amendment that will be perfect 
in character..... I say that it is no answer for Senators to rise here and say that this is a 
complicated question and that we will have to wait until the gentlemen from the Treasury 
Department have concluded their studies and rendered their Olympian opinions before we 
may act upon excess-profits legislation designed to spread more equitably the burden of this 
terrific tax that is being laid upon the people by making corporations pay in proportion to their 
ability to pay.” Ibid., at 13040. 

On June 24, 1940, the Canadian Minister of Finance, Mr. J. L. Ralston, announced a 
radical revision of the excess-profits tax which had been enacted the previous fall. The op- 
tional graduated rate based on invested capital was abolished and a single tax of 75 per cent 
was imposed on the excess profits in any taxable year over those earned in the base of standard 
period (1936-39), in addition to a minimum tax of 30 per cent on all corporate profits, irre- 
spective of the magnitude of profits in the base period. The former option was declared to be 
a very undesirable feature leading to unwarranted discriminations of the established firms 
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On July 1, 1940—little more than a week after the conference defeat 
of Senator La Follette’s proposal—President Roosevelt sent a special 
message to Congress advocating the immediate enactment of a “steeply 
graduated excess-profits tax” on corporations and individuals. On August 
8, 1940, a subcommittee of the House Ways and Means Committee 
reported on “‘proposed excess-profits taxation and special amortization.” 
This report was a compromise between the views of the Treasury and the 
staff of the Joint Committee, with the former preferring the “capital 
method” of determining excess profits and the latter preferring the “‘income 
method.”’ Coupled with the proposed tax was (a) the suspension of the 
Vinson-Trammell Act’ limiting profits on the construction of naval 
vessels and aircraft for the duration of the new excess-profits tax and (b) 
the allowance of accelerated depreciation or amortization of emergency 
facilities constructed in connection with the defense program. On August 
29 the House passed the new bill, viva voce and with only two hours’ 
debate on the floor; on September 19 the Senate passed a substantially 
revised bill; on October 1 the conference version was approved by both 
Houses; and on October 8 the bill was signed by the President. At one 
stage of the proceeding the bill was 489 drafting pages in length. The 
Treasury was particularly concerned over the option between the “in- 


(which would pay little or no tax) versus new firms undergoing rapid expansion or firms located 


in depressed industries. 

An administrative agency entitled the Board of Referees was established within the Depart- 
ment of National Revenue to ascertain standards of profits for new businesses or businesses 
depressed during the standard period, subject to the following considerations: (a) in the case 
of depressed industries the standard profits shall be not less than 5 per cent or more than ro per 
cent of capital employed; (b) in the case of new industries other than gold mines or oil wells, 
the board shall establish a standard of profits equal to the average rate of return of taxpayers 
in similar circumstances engaged in the same or analogous classes of business; and (c) in cases of 
gold mines or oil wells, the board shall establish a standard of profits ‘“‘at such an amount which 
they think just on the basis of a presumed volume of production during the standard period 
equal to the volume of production in the taxation year and a presumed selling price for the 
product during the standard period equal to the average selling price of the said product during 
the standard period.” 

The following businesses were exempted from the new excess-profits tax, as amended: 
(a) small businesses the profits of which do not exceed $5,000 before withdrawals by pro- 
prietors or share-holders, (b) personal corporations acting solely as investment-holding agen- 
cies of individual Canadian taxpayers, and (c) non-resident-owned investment corporations. 
The item of capital was redefined “having regard to the cost price of the assets presently em- 
ployed by the taxpayer, less depreciation or depletion thereof, and deducting borrowed money 
and debts, with a proviso that non-productive assets, assets not actually employed in the pro- 
duction of profits, and assets producing tax exempt income, shall not be included.” 


7 48 Stat. so5 (1934), 34 U.S.C.A. § 496 (Supp. 1940), suspended by 54 Stat. 1003 (1940), 
34 U.S.C.A. § 496a (Supp. Feb. 1941). 
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come method” and “capital method” of determining excess profits and 
over the nature of governmental control of the amortized facilities. On 
both issues the viewpoint of the Treasury was rejected.® 

From a revenue standpoint the present bill is very disappointing. 
According to the 1942 budget message the Government expects a mere 
$106,000,000 for fiscal 1941 (which includes approximately half of the tax 
liability for calendar 1940) .and only $522,000,000 for fiscal 1942. During 
World War I the reported tax liabilities under the excess-profits tax of 
1918 amounted to two and a half billions, more than five times the esti- 
mated figure for 1942! 


CORPORATIONS SUBJECT TO THE TAX 


By its terms the present excess-profits tax will apply to only a small 
number of corporations. In 1937, for example, not more than 38,000 
(i.e., corporations with a net income above $5,000) out of the 529,000 
corporations which filed income tax returns with the Bureau of Internal 
Revenue would have been required to file an excess-profits tax return, 
and certainly less than half of these would have reported taxable excess 
profits.? In 1940 the Treasury representatives testified that they expect 
not more than 70,000 corporations to be affected by the new excess-profits 
tax. This larger figure is not unreasonable in view of the rising level of 
industrial production and profits. 

The following types of corporations (in addition to the corporations 
already exempt from the normal corporate income tax) are expressly 
exempt from the new excess-profits tax:"° 
(a) Corporations with adjusted net income of not more than $5,000." 

(b) Mutual investment companies.” 

(c) Registered diversified investment companies. 

(d) Personal holding companies (already subject to special taxation under the 1937 
Revenue Act"). 


* See infra pp. 449-53- 

* The exemption of most investment income and the inclusive definition of invested capital 
may be expected to exempt substantially all public utilities and financial corporations, of which 
in 1937 there were 17,922 with net incomes above $5,000. 

*° § 729(b). 

*t § 729(b). Net income for this purpose is defined as corporate profits (i.e., receipts less 
the ordinary deductions) less the following: (a) all dividends received; (b) federal income 
taxes; (c) long-term capital gains; (d) income from retirement or discharge of bonds; (e) re- 
funds and interest on AAA taxes; (f) interest receipts on government obligations; and (g) re- 
covered bad debts, which amount shall be added; (h) 50 per cent of interest paid out. 

= § 727. 

"3 See Paul, The Background of the Revenue Act of 1937, 5 Univ. Chi. L. Rev. 41 (1937). 
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(e) Foreign personal holding companies. 

(f) Foreign corporations not engaged in business in the United States and not having 
any office located in the country. 

(g) Domestic corporations, 95 per cent of the gross income of which is derived from 
activities outside the United States during the three-year period immediately 
prior to the tax for the year (with the further proviso that at least 50 per cent of 
such gross income must be derived from the active conduct of business or trade). 


The definitions of taxable income will operate to exempt substantially 

the following from tax liability under the excess-profits tax: 

(4) Holding companies, in view of the exemption of intercorporate dividends."4 

(i) Aviation companies having mail contracts." 

(j) Companies having merchant marine contracts."® 

(k) Personal service corporations (at least 70 per cent of the stockholders must be 
actively engaged in the business), the stockholders of which have agreed to be indi- 
vidually taxed on their undistributed profits.*? 

(1) Corporations engaged in the mining of tungsten, quicksilver, manganese, platinum 
and antimony, chromite, or tin, insofar as income is attributable to same."* 


This favoritism of corporations concerned with “strategic minerals” 


closely parallels the special concessions (via extraordinary depletion) 
which were made to oil companies during World War I. 


AN ATTACK ON CORPORATE BIGNESS? 


The Second Revenue Act of 1940 is on its face the most incisive attack 
on corporate bigness that the federal revenue laws have ever attempted. 
The rate structure of the new excess-profits tax varies directly with the 
dollar magnitude of “excess profits.” 


Statutory Rate 
Excess Profits Applicable 


Of less than $20,000 

From $20,000 to $50,000 
From $50,000 to $100,000 
From $100,000 to $250,000 
From $250,000 to $500,000 
Over $500,000 


Under the excess-profits tax of World War I the rate varied with the exces- 
siveness of the rate of profit as measured in relation to invested capital. 
That is to say, the higher the rate of return on the capital the greater the 
tax rate. The 1917 act contained five brackets ranging from a 20 per cent 
tax on profits between 9 and 15 per cent on capital to a 60 per cent tax on 
profits in excess of 333 per cent on capital. The 1918 act reduced the num- 


"4 § 711. "8 § 727. 6 § 726. 7 § 725. 8 § 731. 
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ber of brackets to two, with the dividing line put at profits of 20 per cent 
on capital. The original proposal of the House Ways and Means Commit- 
tee in 1940 varied the rate with the ratio between excess profits and the 
credit for normal income (whether computed under the income or invested 
capital methods) in terms of which the former was computed. The final 
version of the tax results in much greater revenue productivity since the 
highest tax rate (50 per cent) becomes applicable to substantially all large 
corporations with excess profits, although their rate of return may be 
barely over the minimum credit (8 per cent) under the “‘capital method.” 
Any plan of graduating the tax rate with the dollar magnitude of in- 
come is threatened with evasion through the splitting of the taxpaying 
units. In the field of individual income tax the choice method is separate 
returns for husband and wife and even minors. In order to guard against 
avoidance of the higher rates of the excess-profits tax the new law in- 
troduced a very complicated provision in Supplement B entitled ““Compu- 
tation of Highest Bracket Amount in Connection with Exchanges.’”” 
This provision operates to accelerate the graduation of the rate struc- 
ture whenever corporations subdivide for the purpose of tax avoidance 
so as to make the effective tax rate the same as if the corporation had not 
split up into smaller entities. Such a provision would be unnecessary if 
the graduation of the rates were based on corporate earning power (as 
measured by the rate of profit on capital) rather than the dollar magni- 
tude of profits, for since earning power does not change with a nominal 
division of a corporation, firms would no longer have any tax incentive for 
split-ups. This provision may on the whole be of rather academic interest 
since the present tax applies only to the larger corporations which cannot 
easily alter well-established patterns of corporate structure for tax pur- 
poses.”° 
DEFINITION OF INCOME 


The efficacy of high statutory rates obviously depends upon the meth- 
ods of determining the tax base to which these rates apply. This problem 
is the focal point of the great controversy about the present tax and of 
course is the very essence of any proposal for taxing excess profits. Profits 
may be said to be “‘excess’’ only in relation to a concept of ‘“‘normal” 
profits. 

In determining whether or not a corporation has excess profits, it is 
necessary to start from the concept of “taxable income” as developed in 

9 § 752. 


*° For a fuller discussion of Supplement B, see Mobilization for Defense, 54 Harv. L. Rev. 
326-27 (1940). 
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the administration of federal corporate income taxation. Given this 
definition of income, the 1940 law provides” for a series of adjustments 
of a plus-and-minus character to be made both in the taxable year and 
in the so-called base period (for corporations electing to determine their 
excess-profits tax liability under the “income method’). These adjust- 
ments take the form of the deduction or exclusion of items from taxable 
income, as shown in Table 1. The different types of adjustments of tax- 
able income can only be rationalized in terms of the pecuniary interest of 
the taxpayer. No rule of policy seems in evidence. 


TABLE 1 
DEDUCTIONS OR EXCLUSIONS FROM TAXABLE INCOME 


Unper THe Income 
METHOD 


Speciric Income AND ExpEeNnpITURE ITEMS 


In the In the 
Taxable Base 


Federal income taxes 
Long-term capital gains and losses........ 
Income from the retirement of bonds... .. 
AAA refunds and interest 
Bad debts recovered 
Dividends on stocks of: 

Domestic corporations 

Foreign corporations 

Foreign personal en ae 
Casualty losses. . ¥ 
Abnormal adjustments. 


Special expenditures for oil and gas drilling 
and development 

Interest paid out 

Interest received on government obligations 


* One-half allowed. 
t Only if included in invested capital. 

In response to the frequently voiced demands at the hearings for a 
general or a series of special relief provisions designed to take care of 
hardships or “abnormalities in income” during the taxable period, the 
Commissioner of Internal Revenue was authorized to spread over several 
years any “abnormal” (i.e., in type) or “grossly disproportionate”’ (i.e., 
in amount) income of any one or more of the following classes: 

(a) Arising out of a claim, award, judgment, or decree, or interest on any of the fore- 
going; or 

(6) Constituting an amount payable under a contract the performance of which re- 
quired more than 12 months; or 


at $711. 22 The choice of the profits standard is discussed infra p. 453 et seq. 
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(c) Resulting from exploration, discovery, prospecting, research, or development of 
tangible property, patents, formulae, or processes, or any combination of the fore- 
going extending over a period of more than 12 months; or 

(d) Includible in gross income for the taxable year rather than for a different taxable 
year by reason of a change in the taxpayer’s accounting period or method of ac- 
counting; or 

(e) In the case of a lessor of real property, amounts included in gross income for the 
taxable year by reason of the termination of the lease; or 

(f) Dividends on stock of foreign corporations, except foreign personal holding 
companies.?3 

A relief provision was also adopted for the determination of equity 
capital where records have been lost or destroyed.” 

The special relief provisions will give rise to a new body of administra- 
tive law, the cumulative effect of which will undoubtedly facilitate sub- 
sequent legislation by having the “details” on hand instead of awaiting 
“the filling in.” The problem is one of the scope of administrative dis- 
cretion of a very considerable magnitude with little or no statutory guid- 
ance and little likelihood of judicial review.** Only the most vocal com- 
plainants obtained a hearing, and whether there are many unrecognized 
“injustices” that cannot be handled under this section is not as yet 
apparent. Undoubtedly there are some.” The conference report promised 
that further study would be given to the subject.?’ 


AMORTIZATION—TO ENCOURAGE DEFENSE EXPANSION 


Special deduction for the amortization—or accelerated depreciation— 
of special war-time facilities is permitted** corporations certified by the 


23 § 721. To these six classes the 1941 amendments added two general classes of income: 
abnormal in kind, irrespective of whether such income fell under any of the six classes, and ab- 
normal in amount (i.e., in excess of 125 per cent of such income during the four previous years). 

*4 § 723. Equity capital in this case consists of ‘‘(a) the money plus (b) the aggregate of the 
adjusted basis of the assets of the taxpayer held by the taxpayer at such time, such sum being 
reduced by the indebtedness outstanding at such time.” 

*5 See Williamsport Wire Rope Co. v. United States, 277 U.S. 551 (1928). Note, however, 
that the Board of Tax Appeals is specifically authorized to review such determination of the 
commissioner. § 722. 

26 Under § 713(a) no adjustment is provided for capital changes during the base period. 
Where such adjustments are in the interest of the taxpayer he will undoubtedly claim, and 
probably obtain, relief under § 721. But the Treasury can probably make no claim for relief. 

27 The 1941 amendments are the consequence of this promise. Note that “abnormalities” 
are now recognized not only during the taxable year but also during the base period as well 
(under § 722). 

28 § 124. 54 Stat. 999 (1940). Emergency facility is defined as “‘any facility, land, building, 
machinery, or equipment, or part thereof, the construction, reconstruction, erection, or in- 


oe of which was completed after June 10, 1940, or which was acquired after such date.” 
124(e)(1). 
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Advisory Commission to the Council of National Defense and the Secre- 
tary of War or Navy. The basis for amortizing such emergency facilities 
is to be determined, not by the Treasury Department, but by the Defense 
Commission. The cost of such facilities may, at the option of the corpora- 
tion, be fully amortized over a five-year period in equal installments. 
If, however, it should appear that the emergency has ceased before the 
expiration of this five-year period, as ascertained by a Presidential proc- 
lamation, the taxpayer may elect to amortize such cost fully within the 
period that was actually regarded as emergency in character. In the 
alternative the taxpayer may elect to take ordinary depreciation over the 
normal expectancy of usefulness of the facility. A clause of the amortiza- 
tion section provides that all contracts between the government and 
corporations, out of which amortization claims may arise, shall be matters 
of public record.” 

Conflict arose between representatives of the Treasury and the Defense 
Commission as to the type of governmental control to be exercised over 
the future use and disposition of such facilities for which special amortiza- 
tion was allowed for tax purposes. The Treasury was successful in per- 
suading the House Ways and Means Committee to insert a provision 
in the House bill, under which the taxpayer could not alter or destroy 
amortized facilities without the express consent of the Secretary of War or 
Navy. If such consent were not forthcoming, the government was obli- 


gated to purchase the facilities in question from the taxpayer at a nominal 
cost (i.e., at “not to exceed the adjusted basis but not to be less than 


$1”’).3° 


29 § 124(i). 

3° These sections of H.R. 10413 as it stood on August 27, 1940, were as follows: 

“(i) Destruction, etc., of facility—Any taxpayer taking deductions for amortization of 
emergency facilities pursuant to the provisions of this section may not thereafter destroy, 
demolish, impair, or substantially alter such emergency facilities without the consent in writ- 
ing of the Secretary of War or of the Secretary of the Navy. In the event such consent is not 
given within a period of ninety days from the date of receipt of written request therefor, the 
Secretary of War or the Secretary of the Navy, as the case may be, shall and he is hereby di- 
rected to purchase such facilities at a price which he shall fix not to exceed the adjusted basis 
but not to be less than $1. In case such facilities consist of buildings, or fixtures not removable 
without substantially affecting the structure to which the same are affixed, the taxpayer shall 
have an option to repurchase such facilities at the price which he was paid before such facilities 
are resold to any other person. 

“‘(j) Consent to provisions of subsection (i).—No deduction for amortization under the pro- 
visions of this section shall be allowed in any case unless the taxpayer files with the Commis- 
sioner a signed statement acknowledging, and consenting to the application of, the provisions 
of subsection (i). Such statement shall be signed and acknowledged under oath by the person 
or persons required to swear to returns made by the corporation under this chapter. 

““(k) Penalty for destruction, etc., of facility—If the Secretary of War or the Secretary of 
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At the hearings before the Senate Finance Committee several mem- 
bers of the Defense Commission appeared to protest the Treasury formu- 
lation which the House had adopted. It was contended that the cases of 
amortization were so numerous and varying in quality that the protection 
of the government’s interest in the future disposition of such amortized fa- 
cilities was more amenable to contract provisions than to legislative rule.** 


the Navy certifies to the Secretary of the Treasury that a taxpayer subject to the provisions 
of subsection (i) has wilfully destroyed, demolished, impaired, or altered substantially any 
emergency facility without having first obtained the written consent of the Secretary of War or 
the Secretary of the Navy to such destruction, demolition, impairment, or alteration, then 
such taxpayer shall be liable to a penalty in an amount equal to the unadjusted basis of such 
facility in the hands of the taxpayer for the purpose of computing gain, to be assessed, col- 
lected, and paid in the same manner as if it were a tax imposed by this chapter. Such pen- 
alty may be assessed or a proceeding in court for the collection of such penalty may be begun 
without assessment at any time within one year after the date of such certification.” 

3A memorandum submitted by the Defense Commission outlined the following three 

methods of procuring new facilities and the applicable rule of amortization: 
“PLAN I.—Private ownership with no government interest. 

Purpose: When manufacturer desires to own the facilities at all times and does not include 
in the product price an abnormal amount for depreciation or amortization. 

Financing: Private, including Reconstruction Finance Corporation loans. 

Title: Vested in manufacturer. 

Methods of operation: By manufacturer in the normal way. 

Reimbursement: None other than by way of normal depreciation. 

Amortization: Certified for tax purposes as needed for national defense. 

Termination: No protection for contractor. 

Provision for subsequent use by manufacturer: Continued use by the contractor. 

“PLAN II.—Private ownership with government interest. 

Purpose: For plants in which the manufacturer desires to preserve a future interest. 

Financing: Private, including Reconstruction Finance Corporation loans. 

Title: Vested in the manufacturer. 

Method of operation: By manufacturer. 

Reimbursement: Cost to be repaid to manufacturer in five equal annual installments. 
Payments to be subject to acceleration if supply contracts run out. 

Amortization: Certified for tax purposes as required for national defense. 

Termination: At end of 5-year period, or earlier termination of the emergency, the manu- 
facturer may continue to use the facilities if he pays to the Government the then fair 
value thereof as determined by arbitrators; otherwise contractor transfers title to the 
new facilities to the Government. 

Provision for subsequent use by manufacturer: No right to use unless payment made as 
set forth under heading ‘“‘Termination”’ above. 

“PLAN III.—Government ownership. 

Purpose: For plant in which Government desires to have permanent interest or in which 
the manufacturer has no future interest. 

Financing: Government funds, either Reconstruction Finance Corporation, Defense 
Corporation, Army or Navy. 

Title: Vested in the Government. 

Method of operation: Leased to the manufacturer. 

[Footnote 31 continued on page 452] 
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The House version, it was argued, was the equivalent of throwing out all 
hopes of private financing of defense facilities.** 

The compromise measure reached was the rather superfluous require- 
ment that the certificate (as to the emergency character of the facility) 
should contain a declaration on the part of the Defense Commission that 
existing contracts contain provisions which “adequately protect the 
United States with reference to the future use and disposition of such 


[Footnote 31 continued from page 451] 
Reimbursement: Not applicable (Government owned). 
Amortization for tax purposes: Not applicable (Government owned). 
Termination: Government will take over facilities whenever lease terminates. 
Provision for subsequent use by manufacturer: None.” 
Senate Finance Committee Hearings on H.R. 10413, 76th Cong. 3d Sess., at 186 (1940). 


3 The argument may be summarized in the following quotations from Commissioner 
Henderson’s testimony: 

‘Mr. Henderson. Let me say this: If (i), (j), and (k) were left in, as far as the possibility 
of the use of plan 1 is concerned, I believe you might just as well drop this whole rapid amorti- 
zation out of the picture, because what you are in effect saying under (i), (j), and (k), is that 
a manufacturer having paid for facilities out of his own funds, has got to surrender those, in 
effect, to the Government. 

“‘Now you take in this case of the $1,000,000 increase in facilities which the manufacturer 
put up under the example given by Mr. Biggers, in which there is a recapture of $150,000 for 
tax allowances, now all of it has been depreciated, has it not, at $200,000 a year? 

“Mr. Biggers. Yes. 

“Mr. Henderson. And under the circumstances existing here, the Government can recap- 
ture that for about a dollar. It is not the Government’s property, Senator Clark, it is a 
plain question of whose property this is. There is just absolutely no reason in the world for 
passing this rapid amortization feature as any kind of encouragement to the use of private 
capital if you leave subsections (i), (j), and (k) in 

“Senator Clark. Mr. Henderson, I understand perfectly that you cannot write into the 
statute every detail of negotiations. In spite of the very complex details we have in the tax 
bills, we still have a good deal of regulation. It seems to me that the Congress at least ought 
to write the rules into the statute; in other words, the classifications at least which the Defense 
Council itself has made, which are presented to us by Mr. Biggers. They ought to be written 
into the statute. 

“Mr. Henderson. Well, I see a great deal of difficulty under that Procrustean bed, in 
negotiating that kind of contract, to negotiate for the thousands of articles that there are. 

‘Senator Clark. That is not any more a Procrustean bed to the Congress than it is to the 
Defense Council, to lay down the rules. 

“Mr. Henderson. I disagree with you. 

“Senator Clark. You mean to say that the Defense Council can depart from rules laid 
down by itself? I think that is true. 

“Mr. Henderson. I think they should. If they do their work honestly, I think they should, 
because what is needed in the instant years is to get the material at the lowest price. 

“Senator Clark. That has always been the excuse for the war contractor to gouge the 
Government. 

“Senator Barkley. You have got to be able to deviate now and then from the rules in order 
to prevent the other fellow from having the biggest end of the skid pole.” Ibid., at 176-77. 
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emergency facility.” This requirement is superfluous because the con- 
tract either does or does not protect the public interest. If it does, the 
declaration is unnecessary. If it does not protect the public interest, it 
is equally obvious that the contract should never have been made. It 
serves only to put the defense contractors on guard as to this particular 
phase of the contracting process. 

The amortization deduction will undoubtedly result in a substantial 
loss in revenue from what the same would have been if only ordinary 
depreciation had been allowed. This statement is true, however, only if 
the excess-profits tax is repealed or substantially lightened after five years. 
If the tax remains in effect at the present or higher levels, the revenue has 
primarily been postponed and not permanently lost. The available data 
on amortization so far claimed (but not necessarily allowed) indicates 
surprisingly small magnitudes. Tax “‘certificates of necessity” issued by 
the Defense Commission through the month of January total up to 
$192,000,000 for 116 companies, the largest claim being that of the Beth- 
lehem Steel Company.** Yet the net tax savings for specific corporations 
is apt to be very substantial, as may be illustrated by Bethlehem Steel 
Company, where it is estimated that approximately two-fifths of the cost 
of new plant facilities will probably be recouped as a net tax saving.*4 


CHOICE OF THE PROFITS STANDARD 


The taxpayer may ordinarily elect to determine the fact and the 
amount of “excess profits” either (a) by a comparison of earnings in the 
taxable year with earnings during the base period of 1936—39 inclusive, 


33 Office of Production Management, press releases of Jan. 21 and Feb. 10, 1941. 


34 This may be shown by considering the following figures: 


Assumptions 
Proposed expansion of the Bethlehem Steel Co 
Maximum permissible 1940 


Gross savings via amortization 
From normal tax (24 per cent of amortised expansion) . . 9,310,560 
From excess-profits tax (50 per cent of amortised expansion). 19,397,000 


Normal depreciation, 194-45 
— tax (24 per cent of expansion) 
cess-profits tax (so per cent of } of ex ) 
Normal preciation, 1946-61 (20 per cent 7 4 of expan- 


12,905,510 


15,801,570 
49.5 


* OPM press releases. t Derived from Table 4, infra, p. 46s. 
$ Assuming profits for 1941-45 will range at least as high as for 1940. 


§ Assuming ordinary depreciation at 20 years, no excess-profits tax after 1945, and nor- 
mal corporate tax at 20 per cent. 
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or (b) by a computation of the rate of return on invested capital.** Under 
the 1941 amendments it is necessary for a corporation to include computa- 
tions of tentative tax liability under both methods unless it expressly 
“disclaims” one or the other method. The final tax liability will be deter- 
mined by whichever method results in the lower liability.%* This elec- 
tion between these two very different methods of determining excess 
profits may be made (a) by all domestic corporations in existence prior 
to January 1, 1940, including any “acquiring corporation which was in 
existence on the date of the beginning of its base period” (i.e., 1936) 
and (b) by any foreign corporations which were in existence for the forty- 
eight months prior to the taxable year. All other corporations must em- 
ploy the invested capital method.3’ 

Under the original House version, the election between the two methods 
was confined, logically, to corporations with earnings records throughout 
the base period. Since there is no “ceiling” to profits under the income 
method and a “ceiling” of 8 per cent is placed on profits under the invested 
capital method, it is obvious that well established corporations with high 
earning records* in the past will find themselves with a distinct advantage 
over new and expanding corporations whose earnings record has not been 
sufficiently long to serve as a base period (i.e., 1936-39). A Senate amend- 
ment permits the computation (according to the invested capital method) 
of putative earnings for such years in the base period as the corporation 
was not in existence, and the employment of the actual dollar earnings 
for such years as are available (including in all cases 1939, a year of very 
high earnings for many companies). The 1941 amendments go one step 
further by providing for a special upward adjustment of the earning credit 
for corporations with substantially higher earnings in the second half 
(1938-39) of the base period as compared with the first half (1936-37). 
In practical effect this amounts to the selection of 1939 earnings as the 
definition of standard profits for all corporations with comparatively low 
earnings in 1937. Other corporations will not avail themselves of this ad- 
justment. To this extent the election between the two methods has be- 
come available to new and expanding corporations which otherwise (that 


38 § 712. 

36 § 729. Under the regulations, failure of the corporation to present the dual computations 
in its tax return, without an express disclaimer, shall be regarded as failure to file a tax return, 
with all that that implies in the way of penalties. 

37 § 740. 


3* Prior years’ earnings must have at least exceeded 8.42 per cent of capital in order to 
make the election of the “‘income method” advisable. 
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is, under the House version) would have been compelled to employ the 
invested capital method. 

In order to offset the undoubted advantage of the income method to 
large successful corporations, the House bill provided for an additional 
normal tax of 4.1 per cent on all corporations choosing that method of 
computing excess profits. Much of the business testimony before the 
Senate Finance Committee centered on this penalty tax proposal. The 
final result was to raise the normal tax 3.1 per cent on all corporations 
with net incomes above $25,000, irrespective of their method of com- 


TABLE 2 


CREDIT FOR ‘“‘NORMAL” PROFITS UNDER INCOME AND CAPITAL 
METHODS OF DETERMINING EXCESS PROFITS 


Income CAPITAL 
Meme Mame (In MILLIons 
(In Miturons | (In Miturons ‘ 
or Dozzaas) | or Dotzars) or Doxtars) Income Capital 
Method Method 


Maximum 


9-7 100 65 
184.9 100 43 
91.7 100 73 
41.0 84 

107.9 79 

195.9 

178.4 

30.1 


840.7 


———, Ss ——— 4, which presents the data for individual companies. Each industry in Table 2 is 
puting excess profits and to lower the credit for past earnings from 100 
per cent to 95 per cent.*? 

The option of the present law works to the disadvantage of the fisc, 
since each taxpayer will obviously choose the method resulting in the 
maximum credit for “normal” profits and consequently in the minimum 
liability under the excess-profits tax. The approximate magnitudes in- 
volved for eight industries more or less closely associated with defense 
efforts is shown in Table 2. The choice between the two methods of 
computing excess profits results, according to this table, in a credit for 
normal profits that is approximately 20 per cent higher than the credit 
computed under either method exclusively. In the case of steel, tires, 
and petroleum the maximum profits credit was identical with that com- 


39 The House version also contained a 5 per cent differential in the excess-profits tax rate 
structure, but this was abandoned in conference. 
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puted under the capital method, since these are industries with charac- 
teristically heavy capital structures. On the other hand, the maximum 
profits credit was identical with that computed under the income method 
in chemicals, autos, and aircraft—all industries with high profits records 
in the past. 

Under the income method of determining excess profits,*° a corporation 
is permitted to claim an excess-profits credit of 95 per cent of the “average 
base period of income” subject to the adjustments already set forth. 
Wherever a taxpayer experiences a loss in one or more of the years in the 
base period, he may treat such loss as zero if it occurs in one year, or if it 
occurs in more than one year he may treat the largest loss as zero and 
deduct the remaining loss from his income in the other years of the base 
period. In no case may the average base period of net income be a nega- 
tive quantity. There is no attempt under the present law to make the 
earnings record in a taxable year strictly comparable with that in the base 
period. It is thus possible for a corporation with decreasing capital to 
continue to claim an excess-profits credit of the same magnitude as in 
the past, regardless of the fact that such past earnings accrued when the 
capital employed was substantially larger than it may be in the taxable 
year. Conversely, a corporation with increasing capital will find itself 
limited to the dollar amount of earnings in the past when its earnings 
were based on a smaller capital. The only provisions which may amelio- 
rate these difficulties are to be found in the hardship clause and in the 
sections dealing with structural changes in the corporate entity.“ The 
former is only invocable upon call by the taxpayer and the latter applies 
only to changes occurring during the taxable year. 

Under the income method it is possible for firms, which, by reason 
of their competitive position or otherwise, have enjoyed high earnings 
in the past, to continue earning such high profits without fear of federal 
taxation of “excess profits.’”” This possibility is particularly true of those 
corporations which enjoyed an exceedingly high rate of return in the 
latter half of 1939, which was in many respects a war year for American 
industry. 

The method of defining excess profits in the present by referring to 
profit standards in the past is suitable at best only for a short-run or 
emergency tax program. With the passing of time the standard will either 
become relatively obsolete or will have to be brought up to date by a 
moving average technique, and will thus include in its definition the high 

#° § 713(a). 

+ §§ 721 and 740 et seq. 
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earnings of war years. Such a definition will tend to defeat itself. Any 
program which contemplates a permanent excess-profits tax requires, 
therefore, that the tax be predicated on some basis other than a mere 
dollar comparison of the earnings in prior years. 

The provisions applicable to the invested capital method of determining 
excess profits are without question the most complicated part of the 
present excess-profits tax law.“ In fairness, however, it should be pointed 
out that these provisions are at present considerably less complex than 
those found in either the House or the first Senate version. Considerable 
simplification resulted from the divorce of the “invested capital method”’ 
from any comparison of earnings in the base period. Under the original 
version of the House Ways and Means Committee it was necessary for a 
taxpayer employing the invested capital method to compute the rate 
of return on capital during the four years of the base period and to com- 
pare the same with his rate of return in the taxable year. The excess of 
earnings over the average rate of return in the base period was taxable, 
provided that the rate of return in the taxable year was not less than 
4 per cent and not more than ro per cent. Under the present law excess 
profits are defined as any income in any taxable year in excess of 8 per 
cent of the “taxpayer’s invested capital for the taxable year.’ 

Invested capital for the taxable year is defined as the “average invested 
capital,”’ which is in turn defined as the “aggregate daily invested capital 
for each day of such taxable year, divided by the number of days in such 
taxable year.” “Daily invested capital” is in turn defined as “the sum 
of the equity invested capital for such day plus the borrowed invested 
capital for such day.’’** Equity invested capital is defined in essentially 
an historical sense** and consists of the sum of: 

1. Money paid in (for stock, as paid-in surplus, or as contribution to capital). 
2. Property paid in (other than money)—“‘in an amount equal to its basis (unadjusted) 
for determining loss upon sale or exchange.” 


# §§ 714-20, 723, 750-52. 
43 § 714. 


44 §§ 715-17. The statute contains a mysterious suggestion (of which the Regulations re- 
main eloquently silent) that the daily basis of computing invested capital may be dispensed 
with whenever another determination differs from the former by not more than $1,000. This 
difference can hardly be ascertained without making the daily computation, so why bother? 

45 See LaBelle Iron Works v. United States, 256 U.S. 377 (1921), where the Supreme Court 
sternly frowned upon marked-up valuations to take into account the appreciation of assets 
(e.g., the discovery of ore on agricultural lands), even where the mark-up occurred years 
before the imposition of the tax. 
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. Distributions in stock (a) in prior years to the extent considered distribution of 
earnings and profit, or (6) during the taxable year to the extent considered dis- 
tribution of other than earnings and profits of such taxable year. 

. Accumulated earnings and profits at the beginning of the year. 

. Increase on account of gain on tax-free liquidation. This amount shall be reduced 
by the sum of: 


a) Distributions in previous years not out of accumulated earnings and profits. 


b) Distributions in a taxable year out of earnings and profits other than of that 
taxable year. 


c) Earnings and profits of another corporation. 
d) On account of loss on tax-free liquidation.‘ 


The other part of invested capital is “borrowed invested capital” 
which is defined as 50 per cent of (1) the amount of outstanding indebted- 
ness, excluding interest, which is “evidenced by a bond, note, bill of ex- 
change, debenture, certificate of indebtedness, mortgage, or deed of 
trust;” and (2) contracts made before November 8, 1940, with a foreign 
government, upon which an advance payment was made subject to 
cancellation and repayment. 

Invested capital, as above defined, may not include assets, the income 
of which is tax-exempt. Such assets are termed “inadmissible assets” 
and include (a) stocks in other corporations (except stock in a foreign 
personal holding company) and (b) government obligations, the interest 
on which is treated by the taxpayer as tax-exempt. The process of “‘inad- 
mitting” these assets is not the simple and straightforward technique of 
subtracting the same from invested capital. The law provides instead that 
the taxpayer first compute the ratio of inadmissible assets to total assets 
and apply that ratio to invested capital (as defined above). The resultant 
figure is then deducted from invested capital. 

The advantage accrues from the fact that the computed deduction is 
invariably smaller than the actual amount of inadmissible assets—since 
total assets are always greater than unadjusted invested capital—with the 
result that invested capital remains high, while inadmissible income is 
wholly excluded from the taxable income. 

The scheme is said to be required because of the partial omission of bor- 
rowed capital from the invested capital base and the consequent difficulty 
of exclusively attributing inadmissible assets to either equity or creditor 
capital. This difficulty is largely theoretical, since corporations are wont 
to borrow money for the purpose of purchasing government securities 
or corporate stocks on only rare occasions and then largely in such indus- 
tries as public utilities and finance which are practically unaffected by the 


«* § 718(a) and (b). 
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present tax. Comparison of the total amount of new bonds and notes is- 
sued during recent years by registered corporations and the amount there- 
of devoted to the acquisition of securities clearly supports this statement. 
The differential interest rates of public and private bonds make it most 
unlikely that creditor capital will be used for the purpose of acquiring 
government securities. Investment in fully controlled affiliates is, of 
course, not reflected in consolidated balance sheets. It is difficult to see 
much reason in the present provision since inadmissible income (i.e., divi- 
dend income and tax-exempt interest) can be so easily connected with the 
inadmissible assets (i.e., stocks and tax-exempt bonds) upon which the 
former accrues. 

Observe, moreover, that the taxpayer is given the option of treating 
government obligations as an admissible asset provided the interest re- 
ceived on such obligations has been included in taxable income for both 
the normal tax and the excess-profits tax. 

The concept of “invested capital” as set forth above was believed 
generally to be an improvement over the definitions contained in the old 
excess-profits tax, particularly by abandoning the old distinction between 
tangible and intangible contribution and by attenuating the distinction 
between equity and creditor capital. The first is definitely an improve- 
ment since the 1917-21 laws hopelessly confused the concepts of tangible 
and intangible property.‘ 

The partial inclusion of creditor capital is quite another story. Under 
the original House version it was proposed to vary the proportion of 
borrowed capital which might be included according to the size of the 
corporation. Where equity capital was less than $100,000, borrowed 
capital was fully includible insofar as the sum of the invested capital and 
borrowed capital did not exceed $100,000; the balance of borrowed 
capital up to a sum of equity and borrowed capital of $1,000,000 at the 
rate of 663 per cent and the balance exceeding $1,000,000 at the rate 
of 33% per cent. 

This gradation in the proportion of borrowed capital which may enter 
into invested capital was designed to favor small enterprise. It was said 
that small enterprise has greater difficulty in obtaining equity capital 
in the market than big business. This statement may not be entirely true. 
A more correct generalization would be that small corporations experience 
substantial difficulties in obtaining funds in the capital market irrespec- 
tive of the nature of such capital. 

There are much greater industrial differences in the relative importance 

47 See the author’s monograph, op. cit. supra note 1, at 122. 
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of borrowed and invested capital than there are size differences. Borrowed 
capital is very important to railroads and practically all types of public 
utilities, and also to hotels, apartment houses, all types of real estate 
concerns, and many corporations classified as “financial.”’** Since the 
rate of interest on borrowed capital is rarely in excess of 4 or 5 per cent, 


TABLE 3 


PREFERENTIAL CREDIT FOR BORROWED INVESTED CAPITAL 
UNDER THE EXCESS-PROFITS TAX 


(In Millions of Dollars) 
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*8 cent of invested capital at the end of 1939. Invested capital includes equity capital less inadmissible 
assets plus so per cent of borrowed capital 


+ 8 per cent of so per cent of borrowed capital. 

$ (2) less (3). 

Source: Computed from SEC Survey of American Listed Corporations. 
and the ceiling provision in the excess-profits tax is placed at 8 per cent, 
it is obvious that any provision which permits the inclusion of both 
borrowed capital and interest for computing excess profits operates to 
depress the rate of return from what it would be with reference to the 
earnings of equity capital. This provision will operate to the advantage 
of corporations having substantial borrowed capital. 

The importance of preferential credit for borrowed capital to eleven 
corporations is shown in Table 3. The maximum credit, according to 
Table 4, is computed under the capital method. Observe that in several 


4 Thid., at 30, 91-95. 
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cases (notably in steel, rubber, and petroleum refining companies) this 
preferential credit for borrowed capital amounted to as much as 8 per cent 
of the total credit claimable for invested capital. 

A parallel case is the option of the taxpaying corporation to include 
in taxable income all interest received on governmental securities and 
likewise to expand invested capital by including therein the value of tax- 
exempt securities upon which such interest is payable. It is definitely to 
the advantage of the corporation to exercise this option whenever it has a 
tentative excess-profits tax liability arising out of other income and the 
rate of interest on tax-exempt securities does not exceed 64 per cent.‘ 
The excess credit—i.e., difference between the yield on the tax-exempt 
securities after the normal tax and 8 per cent of the value of the tax- 
exempt securities—operates to reduce the amount of the excess-profits 
tax on such other income. 

To illustrate, a corporation has excess profits from operating sources 
in the amount of $1,500,000. Its excess-profits tax thereon would amount 
to $704,000. Assume it has $300,000 in interest received from state and 
local bonds which, capitalized at 3 per cent, are valued at $10,000,000. 
By exercising this option the corporation will find itself subject to an 
additional normal tax of $72,000 on its tax-exempt interest, but it will 
also acquire an unused excess-profit credit of $572,000 (i.e., $800,000 less 
$228,000) which, when applied against operating excess profits of $1,500,- 
ooo, reduces taxable excess profits to $928,000. Instead of an excess- 
profits tax liability of $704,000 the corporation by exercising this option 
can reduce the same to $418,000 plus an additional normal tax of $72,000, 
making a total tax liability of $490,000. This is equivalent to a tax saving 
of 30 per cent. The effect of this option will therefore be to reduce sub- 
stantially the excess-profits tax liability on operating income of all cor- 
porations holding tax-exempt securities. 

The inclusion of undistributed profits in equity capital will undoubtedly 
operate as a powerful incentive further to retain profits within the cor- 
poration instead of distributing them to stockholders. The famous un- 
distributed profits tax of 1936-37°° no longer threatens corporations that 

49 The maximum interest rate was calculated as follows. Assumptions: normal tax of 24 
per cent and excess-profits tax of 50 per cent. The excess-profits credit for tax-exempt interest 
must exceed the sum of (a) tax-exempt interest after the normal tax and (b) double the amount 


76 + 48 


of the normal tax. Expressing tax-exempt interest as 100, capital is 8 


X 100 = 1,550, 


and the rate of return is ~~ = 6.4516 per cent. 
1,550 


% For an examination of its operation in different industries and size groups, see the 
author’s monograph, op. cit. supra note 1, at 70-79, 88-90, 95. 
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retain a high proportion of their profits, while the high individual surtax 
rates continue to furnish a strong tax inducement to delay realization. 
There is in fact every indication that corporate savings will grow by 
leaps and bounds. There is need for expansion, of course, but the tax 
preference arising from large borrowed capital is more conducive to 
defense expansion financed by borrowing than by internal sources. The 
prospect under the new excess-profits tax is therefore further stimulus to 
(a) non-distribution of corporate profits and consequent avoidance of 
the individual surtax and (b) debt financing. 

The present internal revenue laws permit the taxpayer to carry over 
his net operating loss for a two-year period.* This net loss carry-over 
provision is of course applicable to the determination of excess-profits 
tax liability. The present law makes no other provision for the carry- 
over of operating losses. However, a carry-over of the unused profits 
credit for one year is permitted in corporations with net income not in 
excess of $25,000." As originally drafted in the Senate version, this 
carry-over of the unused excess-profits credit was limited to corporations 
in the preservation or canning of food, vegetable, and fish products. In 
the course of the conference discussion, this provision was converted 
from one limited to the specified industries to one applicable to all small 
corporations. 

The failure to consider to a greater extent the role of industrial fluctua- 
tions will probably lead to some of the most serious inequities of the 
excess-profits tax. There are many industries where profits fluctuate 
widely from year to year, and the occurrence of a substantial profit for 
one year to be followed by several lean years is hardly a case of “excess 
profits.” The artificiality of the calendar year for tax purposes will per- 
haps be nowhere more keenly felt than in the administration of excess- 
profits taxation. 

A procedural innovation of substantial importance to the revenues is 
the reintroduction of permissive consolidated returns for purposes of the 
excess-profits tax. Normal tax liabilities will continue to be determined 
upon an unconsolidated basis save in the case of railroads and related 
carriers. This privilege is confined to closely interaffiliated corporations, 
at least 95 per cent of the voting stock of which is owned by the various 
members of the affiliated group.’ It should be noted that only a single 


5 § 23(s). 


52 § 710(b)(3). Under the 1941 amendments the limitation as to size of income has been 
removed and another year added to the carry-over. 


53 § 730. 
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exemption of $5,000 is allowed a consolidated group regardless of the 
number of corporations within such group. 

This reintroduction of permissive consolidated tax returns was made 
in response to the practically unanimous request of business spokesmen 
and was only half-heartedly resisted by representatives of the Treasury. 
It should be observed, however, that it is permitted only in the case of 
excess-profits taxation and that single returns must be filed for the nor- 
mal tax and the declared-value excess-profits tax by each corporation 
regardless of the character of its affiliation with other corporations. 
Corporations may consequently file tax returns on both a consolidated 
and unconsolidated basis. Under such circumstances it is difficult to see 
what administrative convenience—to either the tax collector or the 
taxpayer—may lie in this method. 

However, the consolidated tax returns device does possess real tax 
advantages to the paying corporation, particularly in a period of declining 
profits. The author has demonstrated elsewhere*‘ that consolidated tax 
returns result (a) at most in the same amount of revenue that would be 
collected from the taxation of each corporation as a unit, irrespective of 
its affiliations with other corporations, and (b) frequently, especially 
in a period of declining profits, in a very substantial loss of revenue. The 
loss of revenue results from the deduction from the profits of one corpora- 
tion of the losses of another corporation, both of which are members of an 
interaffiliated system. 

The argument in favor of consolidated returns is predicated on the 
principle that the tax laws should conform to economic reality—a proposi- 
tion from which it is difficult to dissent in the abstract—and that a parent 
and subsidiaries are all members of one big happy family. Anyone who 
has studied intercorporate relationships knows that this unity is evi- 
denced only in happy relationships, and that whenever an unhappy 
question is raised the members of the interaffiliated system are quick to 
assert their separate identities. In other words, the consolidated returns 
device operates as a distinct tax advantage to holding companies and 
related types of intercorporate affiliations. Its restoration at the present 
time on the ground of administrative convenience or necessity will amount 
to just that. 

The other argument, of course, is that the Treasury has more difficulty 
in enforcing the tax laws when separate tax returns are required from 
each corporation, regardless of its relationship to other corporations. ‘This 
administrative argument has been particularly stressed in the case of 

54 Monograph, op. cit. supra note 1, at 45-52. 
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excess-profits taxation. There is obviously some merit in it. There can 
be no question but that it takes more time to audit a series of separate 
returns than to audit consolidated returns. But this increased adminis- 
trative problem must be balanced against the loss of revenue entailed in 
the consolidated method. Under the normal tax, for example, it is esti- 
mated that the reintroduction of consolidated returns along the lines 
provided in the Revenue Act of 1928 would result in a loss of revenue 
of between sixty and two hundred million dollars. It may be suggested 
that with one million dollars it is possible to hire a flock of very good tax 
auditors. 

The language of the new section closely parallels the terms laid down 
by the Revenue Act of 1928, and invests the Commissioner of Internal 
Revenue with full regulatory authority to fill in the necessary details. 
These details are going to be extremely hard to provide, especially in the 
case of corporations electing to determine their excess profits under the 
income method. This difficulty arises out of the fact that their taxable 
receipts and deductions for the taxable year will be prepared on a con- 
solidated basis which are to be compared to their earnings in the base 
period during which, of course, no consolidated returns were permitted 
except in the case of railroads and related common carriers. If such a 
comparison is to mean anything, it will be necessary to consolidate the 
receipts and deductions for all the members of the affiliated group for the 
base period, a rather sizable job. Even in the case of the excess-profits 
tax, the Treasury has more to gain from separate tax returns than it 
stands to lose in the way of increased administration. From the side 
of economic policy, the tax laws should not be permitted to give further 
advantages to the holding company device. 

It should be clear from the foregoing that the present excess-profits 
tax cannot fall very heavily on most industrial corporations. This con- 
clusion derives statistical support from the following table which presents 
data for twenty-four large companies in chemicals, steel, autos, aircraft, 
machinery, tires, nonferrous metals, and petroleum refining. The calcula- 
tions are based on the profit-and-loss statements and balance sheets 
filed by the companies with the Securities and Exchange Commission 
under the authority of the Securities Exchange Act of 1934.55 

It is of course obvious that the SEC records are not strictly comparable 
with tax records. The error, however, is apt to be in the way of an over- 
statement of tax liability. Since the attached table shows that the typical 
excess-profits tax liability is zero or relatively low for most of the selected 


85 See also the report of Standard Statistics, Excess Profits Taxes (Nov. 4, 1940). 
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TABLE 4 


EXCESS-PROFITS TAX CREDITS FOR 24 LARGE CORPORATIONS IN 
8 MANUFACTURING INDUSTRIES 

















(In Millions of Dollars) 
ree Prorits Susyect Tax. EsTIMATED 
Prorit Pees to EPT EPT 
Rate —~ 
CoMPANIES 1939* 
(In Per 
Income | Capital 
Cunt) | “Meth- | Meth- 
odt odt 
Allied Chemical and Dye.| 14.38 | 18.2 | 10.7] 19.3] 21.5 ° 1.6 5.4 
DRC as chu ence then 15.30 | 40.5| 34.7] 52-5] 79.8 °o | 19.6 13 6 
United Carbide & Carbon} 13.17 | 33.0 | 21.3] 35.5 = ° ve ° 
Bethlehem............. 5.26] 17.9] 42.2] 24.6] 55.0 76 6.4 7.2 
Republic Steel 4.56 6.7| 27.6] 10.4] 15.8] 107 ° ° 
U.S. Steel... 3.16 | 60.3 | 114.6 | 40.6] 100.0] 182 ° ° 
SN AS 6 insu 4 cant 24.03 | 39.8] 13.5] 36.8] 46.4 8 3-3 5.4 
General Motors. 18.41 | 142.6 | 63.0] 154.3 219-8 o | 38.5 | 12.0 
7 OS EE ror 1.27 2.5 3.2 .6 . 478 . bins 
Curtiss-Wright......... 16.25 2.8 2.9 5.2 - ° oe 9 
Glenn Martin.......... 24.73 2.0 2.3 4.1 4.3 ° 3-3if 26.0 
United Aircraft......... 29.47 4.9 1.4 9.4} 25.7 © | 10.4}T] 30.7 
Allis-Chalmers......... 6.52 4-3 6.2 3-7 5.0 66 ° ° 
International Business 
Ro in s'0 5s ps 20.22 7.8 4.0 8.9] 10.9 ° 1.5 | 10.4 
International Harvester 3-93 22.3] 27.0 13.0 20.4 108 ° 
RSA ree 6.34 7.2 9.5 6.7 = 42 " ~ 
eee 8.32 8.1] 77.2 9.8] 11.4 13 Ss 6.5 
U.S. Rubber........... 10.03 8.2 OLS WO 1608 hi. owas, 2.0 | 11.1 
Anaconda Copper.......| 4.01 | 17.4] 39.7} 20.0 oF 99 ” oe 
International Nickel... .| 16.96 | 37.1 | 19.3 | 36.8 - I o sd 
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Standard Oil (N.J.).....] 7.24] 77.9 | 117.6 | 67.6 m 65 be ah 
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* Net profit after all charges as per cent of tangible net worth. 
# Italics indicate method most advantageous to the particular firm. 
t os per cent of net after all charges (excluding dividend income), 1936-39. 
t 8 per cent of invested capital less } of interest paid in 1939. 
§ Net after all charges less dividend income. 
|| Estimated from Wall Street Journal and other sources (using same definition as in note §). 
{ Tax as per cent of 1940 profits before Federal income taxes. 
** Not available. 
tt Under the 1941 amendments this liability will probably be reduced to $300,000, since the income credit is 
raised to 95 per cent of the 1939 earnings ($3,900,000). 
i Under the 1941 amendments this liability will probably be reduced to $24,000,000, since the income credit is 
ised to 95 per cent of the 1939 earnings ($8,910,000). 
Source: Computed from SEC Survey of American Listed Corporations. 
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corporations, with the notable exception of aircraft—and this exception 
may not remain so “notable,” in view of upward adjustment of the in- 
come credit under the 1941 amendments—this error does not affect the 
main point that the present tax will prove very light. The error arises 
principally out of the fact that the balance sheet items as tabulated by 
the Securities and Exchange Commission contain substantial write-downs 
in capital which it is unlikely that the corporations will report in their tax 
returns. It is not believed that any substantial error® arises out of the 
consolidated basis upon which the commission’s statistics are compiled, 
since corporations may choose to file consolidated tax returns insofar as 
the excess-profits tax is concerned. 


CONCLUSION 


An excess-profits tax may be designed to (1) reduce or prevent mo- 
nopoly profits, (2) curtail war profits, or (3) serve as an administrative 
adjunct to some other tax (e.g., the capital stock tax). The excess-profits 
tax in effect since 1933 falls in the third category and should be forthwith 
repealed, especially since it is so onerous on small business.‘’ The excess- 
profits tax enacted as part of the Second Revenue Act of 1940 falls largely 
in the second class, which is, to that extent, an “emergency” tax. In the 
following remarks the author is primarily considering the excess-profits 
tax as a permanent type of federal taxation. 

Industrial unit of excess-profits taxation—An excess-profits tax must 
logically be restricted to corporations and should not apply to partner- 
ships or proprietorships, the excessive profits of which can be most 
effectively reached by the individual income tax. Only one possible 
exception can be conceived to this statement of policy and this exception 
arises out of the tax-exempt character of income derived from govern- 
ment obligations. Such income is ordinarily believed to be exempt from 
federal taxation on constitutional grounds. These grounds might be less 
obstinate in the case of an excess-profits tax on a business firm than in 
the case of an individual income tax,** and to this extent an excess-profits 
tax on noncorporate business may be justified. Of course, the proper 
solution should be to reach such income under the individual income tax. 

Having determined that the proper unit of an excess-profits tax is the 
corporation, the question naturally arises as to the definition of the cor- 

56 Such error as may be will result in an overstatement of tax liability since the income 


credit may be understated as a consequence of the reduction in income by offsetting subsid- 
iary losses. 


57 See the author’s monograph, op. cit. supra note 1, at 67-70. 
s* Flint v. Stone Tracy Co., 220 U.S. 107 (1911). 
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porate entity and the treatment of intercorporate transactions. The 
statement of policy can again be rather simply made, and that is that 
the definition of a corporate unit should approximate reality. But it by 
no means follows from this commonplace observation that consolidated 
tax returns are in order. In order to determine the true income and, 
consequently, a realistic picture of the excessiveness of corporate profits, 
it may be necessary for the tax collector to examine the consolidated 
accounts of interaffiliated corporations. Existing legislation already 
permits him to do so insofar as the normal tax is concerned,*? but this 
by no means results in a consolidated tax return, upon which tax liability 
is to be predicated. The consolidated accounts are submitted for in- 
formational or auditing purposes only in order to cast light on the reality 
of intercompany transactions. This power is ample to take care of any 
of the specific examples that may be cited of the alleged need for con- 
solidated tax returns under the excess-profits tax. The danger of revenue 
loss from consolidated tax returns is less serious in a period of increasing 
profits since subsidiary losses (that may be offset against the profits of 
other companies) are usually nonexistent. 

The filing of consolidated tax returns may be justifiably permitted, 
however, wherever the members of the interaffiliated group desiring to 
file such a return agree in advance to be regarded as a single entity for 
all practical purposes and not only for tax purposes. Such an agreement 
would relieve the combine of all the irresponsible features of the holding 
company device. Under such circumstances the employment of the 
consolidated tax return would not operate as an affirmative tax ad- 
vantage to holding companies. The only cases where the corporations 
would be willing to make such a declaration probably would be in the 
case of railroads and certain other quasi-public enterprises where multiple 
state incorporation is frequently required for regulatory purposes. In 
these cases the employment of subsidiaries is not for the purpose of cir- 
cumventing state control but for the purpose of compliance with the 
same. In all other cases, however, it is not likely that a declaration of a 
common entity would be made by the members of an affiliated group, 
because such a declaration would be tantamount to abandonment of all 
the advantages of the holding company technique. The denial of con- 
solidated tax returns under such circumstances and the increased taxa- 
tion of intercorporate dividends would lead, salutorily, to the simplifica- 
tion of corporate structures and increased public revenues—both of which 
are desirable objectives. 


89 Int. Rev. Code, § 45. 
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Definition of excess profits —The determination whether a given amount 
of dollar income represents excess profits that should be subject to special 
taxation is a problem that depends upon (a) the method of measuring 
the excess profits and (6) upon the time period during which such income 
accrued. The definition of excess profits is technically simple—profits 
above normal profits. It is the definition of the latter term that con- 
stitutes the main problem. Normal profits may be defined in terms of 
either (a) performance in the recent past (the income method) or (0) the 
relationship of income to capital (the invested capital method). 

Tn view of the wide fluctuations to which various industries and enter- 
prises within industries are subject, it is obvious that it is realistically 
impossible to define excess profits in as short a period as the calendar 
year. It is, therefore, necessary to take into account the earning experi- 
ence of the corporation over a period of time in order to prevent injustices 
arising among industries and corporations. The present law seeks to take 
into account the factor of industrial differences by the “income method” 
whereunder the earnings in the four years immediately preceding the 
taxable year are taken as a measurement of “normal”’ profits, the excess 
over which are defined as “excess profits” in the taxable year. Under the 
invested capital method the time span is completely ignored and profits 
are measured as excessive in relation to invested capital. The difficulties 
with the income method arise out of the necessity for comparing the tax- 
able year with a base period which is really suitable for comparisons—by 
no means an easy problem, since corporations are constantly changing 
the direction and magnitude of their activities from month to month. 

The income method, moreover, is subject to the very grave criticism 
that it places a tax premium on all corporations with high or monopoly 
profits in the recent past and permits these profits to continue in magni- 
tude without taxation (other than the ordinary corporate income tax). 
It is therefore suggested that the income method be forthwith abandoned 
and exclusive reliance be placed upon the invested capital method for 
determining excess profits. 

Adjustment for annual fluctuations—Such a change, however, must 
be accompanied by (a) the extension of the net loss carry-over provision 
from two years (as presently permitted) to include five or possibly six 
years, (b) a redefinition of invested capital, and (c) a technique of pre- 
cluding excessive capitalization. 

Wherever a corporation over a period of time (say five years) has 
earnings in excess of 6, 7 or 8 per cent on capital, such excesses are clearly 
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excess profits and not the accidental results of industrial activity in any 
given year. As excess profits they could be subject to heavy taxation 
without any deleterious effect upon corporate activities or industrial 
expansion. The accounting period should be sufficiently long to iron out 
all differences and fluctuations among industries. 

Such a method would also eliminate most of the complicated statutory 
provisions of the present law regarding changes in corporate structure. 
The net loss carry-over provision should be available only insofar as the 
taxpayer’s corporate entity remains the same. In the case of reorganiza- 
tion, or liquidation, or succession, etc., operating losses are reflected in 
the reappraisal of capital structures and are therefore automatically 
adjusted. No provisions are consequently necessary in these special cases. 

An important question is, of course, the date as to when the net carry- 
over provision should be permitted. If net operating losses in the past 
years are to be allowed as deduction from excess profits in the taxable 
year 1940, it may well turn out that profits derived from war armaments 
will escape taxation in view of the low earnings record of munitions manu- 
facture in the past. This may or may not be a desirable consequence. 
If it is deemed essential that profits arising out of the present defense 
effort should be at least partially recouped via taxation, irrespective 
of the earnings record of such corporations in the past, the net carry-over 
provision should be prospective only, that is to say, only operating losses 
in the future should be counted. In the event that such operating losses 
in 1941-42-43 should outbalance the profits in 1944, it might be well to 
provide for a redetermination of the tax liability in 1940-41, as was done 
when the net loss carry-over provision was originally introduced by the 
Revenue Act of 1918. 

If, however, it is not necessary that policy focus with special emphasis 
upon the profits from war contracts, it would be easiest to start the net 
carry-over provision on the basis of the earnings in the past four years. 

The definition of invested capital must be revised in order to eliminate 
the present preference shown corporations with a high proportion of 
borrowed capital or with extensive holdings in tax-exempt securities or in 
corporate stock. It will likewise be necessary to guard against over-capi- 
talization of equity money and to assure that recent write-downs in capital 
structure will not be lightly undone. These objectives are probably ac- 
cepted by most tax-men but their achievements are believed to be beset 
with many and insuperable difficulties. 

The principal rationales for the partial inclusion of borrowed capital 
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were the plea of favoring small business and the administrative argument 
of attenuating the practical need for distinguishing between guaranteed 
preferred stock and bonds. The former is simply not in accord with the 
facts—the preference will be of most advantage to industries that are 
characterized by heavy debt financing and not to small enterprise as such. 
The latter can be met by an objective rule of thumb, namely, the size of 
the so-called “interest” or “dividend” rate. Where this rate is above 
5 per cent, say, the capital should be regarded as equity in character; 
where below, as creditor capital and be fully excluded. 

Likewise, the optional treatment of governmental securities as ad- 
missible or inadmissible assets should be removed at once. Certainly 
no further premium on tax-exempt securities is warranted at the present 
time. 

The danger of overcapitalization can be met by a requirement that 
capital may not be so great that the sum of profits or deficits for the past 
decade—or some suitable period of years—shall be less than a stated 
per cent of invested capital—say 2 or 3 per cent. Where the rate of return 
over such a period of time is exceedingly low it is obvious that a reorgani- 
zation of capital structure is indicated. This problem may not prove 
in practice so serious as it may loom in theory, for much has recently 
been accomplished in readjusting capital to actual earning capacity. And 
these adjustments should not be lost sight of in modern tax administra- 
tion. 

Valuation is clearly a difficult matter of administration. But the 
difficulties are by no means comparable to those confronting the Bureau 
of Internal Revenue during World War I. Its own files contain a con- 
tinuous record of the profit-and-loss statements and the balance sheets 
of substantially all large corporations for practically the last three decades. 
Since 1934 most large corporations have been compelled to file trust- 
worthy accounts with the Securities and Exchange Commission under 
the direct sanction of law. Other federal agencies likewise possess relevant 
information on earnings and capital. It is not contended that tax liabili- 
ties may be based on data submitted to the government for non-tax 
purposes, but tax data and such other data are not wholly irreconcilable. 
If discrepancies arise they must be specifically explainable. There is thus 
in Washington a wealth of information which cannot but greatly offset 
the conventional difficulties of administering a tax based on invested 
capital. To use these new sources efficiently, of course, requires imagina- 
tion and ingenuity that may not always be found in bureaucracy, but 
that does not imply at all that the job cannot be done, and done ably. 





REPRESENTATION PROBLEMS UNDER THE 
NEW YORK STATE LABOR 
RELATIONS ACT 


WALTER P. ARENWALD* AND DoNnALD M. Lanpayt 


HE development and administration of a comprehensive system 

of labor legislation in the state of New York since 1937 is a 

valuable model which deserves more attention than it has yet 
received. The most important statute in this system is the New York 
State Labor Relations Act,’ enacted in 1937 in order to guarantee to 
workers employed in industries engaged in commerce within the state 
of New York the same rights that the National Labor Relations Act guar- 
antees to employees in industries engaged in interstate commerce.” 

The general objectives of the New York act are: (1) to enable workers 
to form, join, or assist labor organizations; (2) to provide government 
machinery for the investigation of questions or controversies concerning 
representation and for the certification of representatives; and (3) to bind 
the employer to bargain collectively in good faith with the duly desig- 
nated representatives of his employees. The terms of the New York act 
are not identical with those of the Wagner Act, because in enacting the 
state statute the legislature was able to profit to some extent by the ex- 
periences of the National Labor Relations Board. The New York act is 
administered by the New York State Labor Relations Board, composed 
of three members appointed by the Governor for terms of six years. At 

* A.M., Economics, University of Chicago, 1940. 

t Assistant Economist, Bureau of Labor Statistics, Department of Labor. 

This article is based on material collected by Mr. Arenwald during the summer of 1939 
when he was privileged to examine the case files of the New York State Labor Relations Board 
and to interview members of its staff. Mr. Landay’s contributions relate more especially to 
recent developments. The authors are indebted for many valuable suggestions to Harry A. 
Millis, Chairman Emeritus of the Department of Economics, University of Chicago, now 
Chairman of the National Labor Relations Board. The authors alone, however, are responsible 
for the conclusions reached and the recommendations formulated. 

™N.Y. Cons. Laws (McKinney, 1940) c. 50, § 700 et seq. Further references to the act 
will be indicated by section citations only. 

? Section 715 of the act precludes its application to any employer who agrees with the board 
that its employees are protected by the National Labor Relations Act. In the absence of such 
an agreement, the state act may be enforced against employers participating in both interstate 
and intrastate commerce, at least until the state board’s jurisdiction is displaced by the NLRB. 
Davega City Radio, Inc. v. SLRB, 281 N.Y. 13, 22 N.E. (2d) 145 (1939). 
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the time of the formation of the board in July 1937, the state was for- 
tunate in obtaining the services as members of three men with previous 
experience on the staff of the NLRB.’ In contrast to the NLRB, the 
SLRB has been the subject of little unfavorable comment by employers 
or by the New York State Federation of Labor (AFL), and it has fre- 
quently been praised by the State Industrial Council (CIO). More im- 
portant, it has won the public approbation of a legislative committee 
appointed to investigate it.* This successful record enhances the value of 
a study of those policies of the SLRB which have differed considerably 
from the adversely-criticized corresponding policies of the NLRB. 

The first part of this article will attempt to examine and evaluate in 
the light of three years of experience two significant provisions of the 
New York act not found in the Wagner Act: the provision for petitions 
by employers and the craft-unit proviso. The remainder of the article will 
endeavor to describe the evolution of and evaluate the policy of the 
SLRB regarding elections to determine the appropriate bargaining unit 
and its policy regarding the form of ballot employed in elections and 
run-offs.5 


THE EMPLOYER PETITION 
The rules of the SLRB, like those of the NLRB, provide for the initia- 
tion of representation proceedings by the filing of petitions requesting the 
board to make an investigation and to certify the representatives desig- 


nated by the employees for the purposes of collective bargaining. Neither 
board has ever questioned the right of an employee or of any person or 
labor organization acting on behalf of employees to file a petition; in fact 
a vast majority of the representation cases have been initiated by em- 
ployee petitions. In certain unusual situations, however, the employer 
desires to initiate board proceedings at a time when none of the labor 


3 Dr. John P. Boland, chairman, Paul M. Herzog, and John D. Moore. In January 1941, 
George L. Cassidy, an editorial writer of the New York Post, was appointed to fill the vacancy 
caused by the death of Mr. Moore. During 1937 the board had a staff of 23 persons, which was 
increased to 52 in 1938 and 69 in 1939. 

4 Report of the New York State Joint Legislative Committee on Industrial and Labor 
Relations, Legislative Doc. No. 57, at 23 (1940). 


5 The present article thus deals with but a part of the board’s activities, that concerned with 
representation. For a description of cooperative action by the SLRB and the New York State 
Board of Mediation see Arenwald, Mediation, Arbitration, and Investigation of Industrial 
Disputes in New York State, 1937-40, 49 J. of Pol. Econ. 59 (1941). A more comprehensive 
discussion of the activities of these two boards is to be found in Arenwald, Labor Relations 
Legislation and its Administration in New York State, 1937-1939 (unpublished manuscript, 
1940), which is available in the libraries of the SLRB, the NLRB, and the University of Chi- 
cago. 
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organizations involved is sufficiently confident of commanding a majority 
to file a petition. Although nothing in the Wagner Act forbids the exten- 
sion to employers of the right to petition, during the first four years of its 
history the NLRB refused to grant this right to employers. This refusal 
was interpreted by unfriendly critics as evidence that the act was one- 
sided and that the board was biased in favor of unions. Such adverse 
criticism was probably in large measure responsible for the issuance on 
July 11, 1939, of new rules permitting employers to file petitions which, 
however, must contain 
a brief statement setting forth that a question or controversy affecting commerce has 
arisen concerning the representation of employees in that two or more such labor 
organizations have presented to the employer conflicting claims that each represents 
a majority of the employees in the unit or units set forth above 

When the New York legislature enacted the State Labor Relations 
Act in May 1937, it was able to estimate the significance of this prob- 
lem, and the state act, by authorizing the board to proceed upon an em- 
ployer’s allegation that there is a question or controversy concerning rep- 
resentation, confers upon employers the right to petition. The rules 
of the SLRB have at all times permitted an employer to petition even 
when but one union claims to represent a majority of the employees. 

Throughout the history of the SLRB, however, restrictions have been 
imposed upon employers to prevent abuse of their right to petition. Dur- 
ing the first two years there was a significant difference between the pro- 
vision authorizing the board to act upon an employer petition and that 
authorizing it to act upon an employee petition. The original terminology 
provided that: 


Whenever it is alleged by an employee or his representative that there is a question 
or controversy concerning the representation of employees, the board shall investigate 
such question or controversy and certify in writing to all persons concerned the name 
or names of the representatives.who have been designated or selected. Whenever it is 
alleged by an employer or his representative that there is a question or controversy 
concerning the representation of employees, the board may investigate such question 
or controversy after a public hearing held upon due notice.’ 


At the outset the SLRB interpreted the difference between “shall” and 
“may” as authorizing the adoption of a general policy of conservatism in 
deciding whether or not to proceed with an investigation when petitioned 
by an employer. The proviso that upon an employer petition the board’s 
investigation shall follow a public hearing after due notice has no special 


* National Labor Relations Board, Rules and Regulations (Series 2, as amended, March 11, 
1940) § 203.2 b(5). 


7 § 705(3) (italics added). 
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significance, because this requirement has been construed by the board 
to apply to both employer and employee petitions, and the board has not 
proceeded formally with any petition except with the consent of the par- 
ties. 

In the interest of justice to employers caught between conflicting claims 
of rival labor unions, the Ives Committee recommended that the legisla- 
ture make it mandatory for the board to investigate all cases initiated 
by employer petitions.* Consequently in April 1940, the act was amended 
by changing “may” to “shall” in the sentence authorizing action upon 
employer petitions.? This amendment has probably not caused any sig- 
nificant alteration in the methods developed by the board for handling 
employer petitions." 

A significant restriction upon the right of employers to petition is im- 
posed by the provision in the act that “‘no election shall be directed by the 
board solely because of the request of the employer or of the employees 
prompted thereto by their employer.” In the Interborough Fur Storage 
Co. case™ the board indicated its attitude regarding the extent of this 
limitation. In that case both the Fur Merchants Union and the Inde- 
pendent Cold Storage Workers Union claimed to represent a majority of 
the employees, but only the employer filed a petition. The board found: 


Counsel for the Independent stated that that organization desired to have the Board 
proceed with its investigation in this matter. The Direction of Election herein is, 


therefore, not “solely because of the request of the employer” and not within the 
prohibition of Section 705(4) of the Act. The claim of counsel for the Fur Merchants 
Union that the Board should not exercise its jurisdiction in the premises is without 
merit, and his motion in that respect has accordingly been denied.*3 


® Report of the New York State Joint Legislative Committee on Industrial and Labor 
Relations, Legislative Doc. No. 57, at 24-25 (1940). 


9° § 705(3), amended by N.Y.L. (1940), c. 750. 


1° The increase in the proportion of employer petitions from 5 per cent of all petitions filed 
in the fiscal year 1939-40 to 9 per cent in the last six months of 1940 might, at least in part, be 
attributed to this amendment. See notes 14 and 15 infra. 


* § 705(4). 


% SEE-2894, Decision No. 572 (June 30, 1939). The board has adopted a system of classify- 
ing its cases according to regions and types. The first letter which precedes the case number 
(S, C, or W) indicates whether the case arose in the southern, central, or western region of 
New York. The following letter or letters indicate the type of case. U stands for “unfair” 
and indicates an unfair labor practice. E stands for “election” and indicates a representation 
case which was initiated by an employee petition. EE stands for “employer election” and 
indicates a representation case which was initiated by an employer petition. In each region the 
cases are numbered consecutively in the order in which the petitions and charges are received. 


13 SEE-2894, Decision No. 572, at 3 (June 30, 1939). 
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The direction of an election in this case shows that the board believes 
that it can hold an election at the request of an employer if, and only if, 
at least one of the labor organizations involved indicates a desire for an 
investigation. 

A striking aspect of the SLRB’s experience is the fact that so few em- 
ployer petitions have been filed. During the first 32 months of the board’s 
history (July 1, 1937 to March 1, 1940) 2,962 petitions were filed by 
unions and only 113 by employers, the latter thus constituting but 3.35 
per cent."* Of these 113 cases, 44 involved controversies between an AFL 
and a CIO union, 25 involved an AFL or a CIO affiliate and an inde- 
pendent union, one was a dispute among an AFL, a CIO, and an inde- 
pendent union, and the remaining 43 involved only one union." 

Informal conferences have revealed that many employers are unaware 
of their right to petition the state board. This may be due to the pub- 
licity given the NLRB’s original refusal to accept employer petitions, or 
it may be that many employers have considered any labor board to be 
inevitably biased, and rather than to call for intervention by an agency 
which might discover unfair labor practices or compel genuine collective 
bargaining, they have preferred to risk the consequences of allowing a 
representation controversy to take its course. The dearth of employer pe- 
titions under the New York act indicates that the denial of the right to 
petition has probably not been a bona fide grievance against the Wagner 
Act and the NLRB.”* But since employers are prima facie denied a right 
granted to employees, the battle cry of discrimination has an apparent 
justification and has served as a convenient wedge to open the way for 
more drastic proposals which would effectively cripple the NLRB and 
nullify the Wagner Act. 

The employer petition cases are of two types, those involving only one 

™4 During the ten months from March 1 to December 31, 1940, an additional 862 petitions 
were filed by unions and 51 by employers. The proportion of employer petitions has thus in- 


creased slightly, amounting during the first forty-two months of the board’s history to 4.3 
per cent. 

18 Seven of the additional 51 cases filed between March 1, 1940 and December 31, 1940 in- 
volved claims to representation by both CIO and AFL affiliates, 9 involved either an AFL or 
CIO affiliate and an independent union, and 35 involved only one union. The large increase in 
single-union cases may in part be attributed to the amendment of § 705(3) which became effec- 
tive in April 1940. See note 9 supra. 

*6 Despite the assertion of the Smith Committee investigating the NLRB that “the restric- 
tions placed about the submission of such employer petitions were extremely onerous,’’ the 
present authors believe that the lack of a real need for employer petitions almost fully ex- 
plains the filing of but one such petition by March 4, 1940. See Final Report of the House of 
Representatives Committee to Investigate the NLRB 470-71, 76th Cong. 1st Sess. (Bureau 
of Nat’l Affairs, Dec. 28, 1940). 
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union, and a second group involving two or more unions. In one group 
of single-union cases the employer seeks an election before completion o 
the union’s organizing campaign in order to damage the prestige of the 
union by proving that it does not represent a majority, and thus to avoid 
a certification obligating him to bargain collectively. Fear of the prob- 
lems involved in this situation was apparently responsible for the NLRB’s 
refusal to accept any employer petitions prior to July 14, 1939, and for its 
present refusal to accept such petitions in cases involving only one union. 
The first step of the SLRB in these cases has been to ascertain in the in- 
formal conference stage whether or not the union will consent to an elec- 
tion or card comparison. The SLRB has exercised great tact in cases 
where the refusal of the union to consent has made the direction of an 
election impossible since the proceedings would be “‘solely because of the 
request of the employer.” The SLRB has never disposed of a single- 
union case by issuing a formal decision,"’ for it believes that an informal 
letter explaining that it has no power to proceed creates a more favorable 
impression and avoids unfavorable publicity. Files of the SLRB indicate 
that following the initial informal conferences many such cases have 
been allowed to remain open but inactive for many weeks and even 
months, apparently with the intention of letting them die of old age, a 
result which has been frequently achieved."* Although this dilatory pro- 
cedure might have dangerous consequences if applied generally, it has 
proved an effective device for protecting organizing campaigns from em- 
ployer interference. 

In some of these single-union cases employers have filed petitions in the 
hope that following defeat of the union in an election they might obtain 
injunctions restraining picketing. For the first two and one-half years of 
the board’s existence, the decision in the Crawford Clothes case’? seemed to 

"1 The board took formal action on only 18 of the 113 employer petitions filed during the 
first thirty-two months. The success of the SLRB in informally settling so many cases initiated 


by employer petitions is in line with its record of settling without resort to formal action 
91.4 per cent of the 6,045 cases submitted to it during the first three and one-half years. 

*8 Examples are New Amsterdam Laundry (SEE-3356) and Albany Public Market (CEE- 
50). 

If the Smith Committee investigating the NLRB had made a more careful analysis of 
“the deliberate use of dilatory methods” by the board it might have found that these tactics 
promoted conciliation and mediation rather than that they “induced and protracted a large 
number of industrial disputes.” See Report, op. cit. supra note 16, at 496. 


#9 Crawford Clothes, Inc. v. Frankel, 98 N.Y.L.J. 637 (S. Ct., Sept. 11, 1937). In this case 
an AFL union which had lost an SLRB election picketed while the employer negotiated a con- 
tract with the CIO union. Justice Poletti held that a labor dispute existed within the meaning 
of the New York State “Norris-LaGuardia” act and refused to grant an injunction. Cf. Stalban 
v. Friedman, 259 App. Div. 520, 19 N.Y.S. (2d) 978 (1940). 
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indicate that the courts would probably refuse to enjoin picketing by a 
union which had lost an SLRB election.”® On the basis of this precedent 
the SLRB effectively discouraged some employers who informally in- 
quired concerning their right to petition. 

In addition to quashing employer petitions brought to damage the 
prestige of a union, the SLRB has closed many other single-union cases 
in which it lacked the power to take formal action, because the employer 
alone had requested proceedings. In nine of the forty-three cases the filing 
of an employer petition has led to an informal conference culminating 
in a general understanding as to settlement of the controversy. The pro- 
vision for employer petitions is thus a valuable device for obtaining speedy 
submission of such disputes to an impartial government agency. In each 
of these nine cases (as well as in four others where some agreement was 
reached by direct negotiations between the parties while the board held 
the case in abeyance) the employer subsequently withdrew his petition. 
The board closed four other single-union cases by sending informal letters 
of dismissal to the parties, and in two cases informal conferences resulted 
in agreements for consent elections. 

Moreover, in eleven of these forty-three cases the union and the em- 
ployer at all times agreed that the union did not represent a majority of 
the employees. There being no question or controversy concerning rep- 
resentation, the board could not proceed formally, and all of these cases 
were closed by withdrawal or dismissal of the petition. Four are of spe- 
cial interest, however, because they arose out of attempts by unions to 
organize employers rather than employees.” By “organizing employers 
rather than employees” is meant the tactic of compelling the employer to 
sign a closed-shop contract regardless of how few of his employees are 
union members. If the employer refuses to sign, the union pickets the 


2° In Euclid Candy Co., Inc. v. Summa, 174 Misc. 19, 19 N.Y.S. (2d) 382 (S. Ct. 1940), 
Justice Daly declared that there was no labor dispute within the meaning of the anti-injunction 
act because the labor dispute terminated with the certification of the independent union by 
the NLRB. An injunction was therefore granted restraining the AFL union which lost the 
election from picketing the employer to induce him to break his closed-shop contract with 
the independent union. This decision was affirmed without opinion by the appellate division, 
second department, in 259 App. Div. 1081, 21 N.Y.S. (2d) 614 (1940). It was followed by the 
lower court in Kings County in Florsheim Shoe Store Co., Inc. v. Retail Shoe Salesmen’s Union 
of Brooklyn and Queens, Local 287, 104 N.Y.L.J. 2189 (S. Ct., Dec. 24, 1940). Thus the doc- 
trine applied by the appellate division in the second department is the opposite of that applied 
by the appellate division in the first department. As yet no case has been taken to the court 
of appeals, and the law therefore remains unsettled. 


*t Morris Lunch (CEE-77); Famous Lunch Bar (CEE-46); Lynn’s Food Shops (SEE-3050); 
and George Kern & Son, Inc. (SEE-1743, SEE-3665). 
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plant. If the employer signs, the union may have succeeded in “‘organiz- 
ing” the establishment without troubling to persuade a single employee 
of the advantages of joining the union. 

Because it could find no question or controversy concerning representa- 
tion and because any election would have been “‘solely at the request of 
the employer,” the board could not proceed formally, but could only hold 
these cases in abeyance. In two the employers finally yielded to the pres- 
sure of the picket line and signed closed-shop contracts, and in one the em- 
ployer withdrew his petition and negotiated directly with the union. In 
the remaining case the employer went out of business, but there is no evi- 
dence that the dilatory tactics of the board were primarily responsible for 
this result. 

The problem of policy presented by the tactic of ‘organizing employers 
rather than employees” was most clearly revealed in the George Kern 
case. There a union which frankly admitted that it represented none 
of his employees, eventually compelled a meat packer to sign a closed- 
shop contract by picketing at the points of retail distribution. The em- 
ployer petitioned the SLRB because of fear that if he signed a closed- 
shop contract he would be committing an unfair labor practice,”* and the 
union responded that it was merely protecting existing contracts with the 
majority of the other employers in the industry. In the opinion of the 
authors, a union is justified in picketing in an attempt to induce a major- 
ity of the employees in a shop to join it. But there should be some restraint 
upon picketing which is designed to induce consumers to refrain from 
purchasing the employer’s product and thus to compel him to sign a 
closed-shop or exclusive bargaining contract which imposes collective bar- 
gaining upon employees who do not desire it. In order to have stable, 
democratically-controlled unions, employees must be educated to the val- 
ue of collective bargaining. They must not be coerced into collective ac- 
tion. In the Kern case, therefore, the union should have been compelled 
to confine its picketing to the manufacturer’s plant. 

The SLRB might be able to discourage “organizing employers rather 
than employees”’ by directing an election in such a situation and then, on 
the basis of that precedent, by threatening elections if the unions persist 
in demanding closed-shop contracts and yet fail to attempt seriously to 
organize the employees. To adopt this policy, the board would have to 
interpret more liberally the statutory authorization of employer petitions. 
If adequate evidence were submitted by either the employer or the indi- 
vidual employees showing that a substantial number of employees did not 

* SEE-1743, SEE-3665. *3 § 704(5). 
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desire to be represented by the union but did desire an election, the board 
might find that, although the union refused to consent, an election would 
not be “‘solely at the request of the employer.” 

The second major group of employer petition cases involves two or 
more unions. A question or controversy concerning representation may 
or may not exist. In general the SLRB has handled more expeditiously 
cases in which a real representation question arose than any other type of 
case initiated by an employer petition. It has attempted to grant quick re- 
lief to petitioning employers “caught in the middle” of a genuine represen- 
tation controversy. 

The employer’s right to petition has proved particularly valuable in 
these cases because the filing of a petition has frequently resulted in bring- 
ing representatives of all parties together for the first time. In an infor- 
mal conference at the board’s offices an examiner prepared to act as a 
mediator will first attempt to obtain the consent of all parties to an elec- 
tion. In five of the seventy employer petition cases involving more than 
one union which were filed between July 1, 1937 and March 1, 1940, 
stipulations for consent elections were signed.** More impressive is the 
fact that in at least fourteen other cases a general settlement of the con- 
troversy was reached during or after the board’s informal conference. 
Three employer petitions were dismissed upon the board’s finding that it 
lacked jurisdiction because a substantial element of interstate commerce 
was involved, and another two were informally dismissed for non-prosecu- 
tion. That the SLRB found it necessary to direct elections in only five of 
these cases reveals its striking success in achieving informal settlements.” 


*4 Quality Laundry Service, Inc. (SEE-211); Bristol Pharmacy, Inc. (SEE-596); West- 
more Restaurant (SEE-3931); Yonkers New System Laundry (SEE-3994); and Payman 
Drugs, Inc. (SEE-4721). 


*s In each of these cases the petition was subsequently withdrawn by the employer or was 
dismissed by informal letters after the controversy had been settled without an election or 
card comparison. 


26 Interborough Fur Storage (SEE-2894, Decision No. 572, June 30, 1939); Varick Machine 
and Tool Works, Inc. (SEE-1211, Decision No. 227, Aug. 29, 1938); Precision Inductance 
Corp. (SEE-1013, Decision No. 274, Feb. 23, 1938); and Knickerbocker Laundries (SEE-378, 
Decision No. 93, Feb. 11, 1938). In all except the first case, discussed above at p. 474, petitions 
were also filed by one or more of the labor organizations involved. The board subsequently 
dismissed the petitions in the Square Transportation case because the employer had gone 
out of business. Decision No. 274-B (Oct. 24, 1938). No election was actually held in Knicker- 
bocker Laundries because the eleventh hour withdrawal of the AFL union made it possible to 
settle the matter by means of a card comparison. 

The SLRB has successfully cooperated with the state Board of Mediation to facilitate 
voluntary settlements. Arenwald, Mediation, Arbitration, and Investigation of Industrial 
Disputes in New York State, 1937-40, 49 J. of Pol. Econ. 59, 76 (1941). 
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The SLRB is without power to aid the employer where no question or 
controversy concerning representation exists.”7 In such cases the board 
has no authority to act regardless of whether the petition was filed by an 
employer or by a labor organization. In Kanter Department Stores, Inc.,* 
Morganthau Seixes Co.,?° and Nostrand Service Stations,*° it dismissed 
union petitions when the employer conceded the petitioning union’s claim 
that it represented a majority of the employees. In these three cases the 
operation of this restriction upon the board’s investigatory powers in- 
volved no problem of public policy. But a serious problem of public pol- 
icy is raised when this same restriction operates against a harassed em- 
ployer seeking the aid of the board. An employer trying to maintain an 
existing collective bargaining relationship with the union representing a 
majority of his employees may be confronted by another union which, 
while admitting that it does not represent a majority, pickets his products 
and exerts other forms of direct pressure in an attempt to compel him to 
break his existing contract and negotiate with it. The press has failed to 
understand that the SLRB, as well as the NLRB, has no power to proceed 
formally in such cases, and as a result the labor boards are accused of 
being biased and of granting relief to unions while remaining indifferent 
to the fate of employers. In fact, the board has accorded the same con- 
sideration to employer petitions in these cases that it has granted to 
petitions filed by unions, and has delayed dismissing petitions in order to 
encourage direct negotiations or attempt mediation in informal confer- 
ences. This virtual identity of treatment is well illustrated by the fact 
that in the Old Russian Bear case,* both an employer’s petition and a 
union’s petition based on the same set of facts were dismissed because 
the board found no question or controversy concerning representation. 
Nevertheless, the fact that the board has been obliged to dismiss some of 
these cases before a settlement has been reached shows that the right of 
employers to petition is not a completely adequate device for protecting 
in this situation the rights of employers and employees and for maintain- 
ing industrial peace.* 

*7 § 705(3). 

28 SE-86 and SU-86A, Decision No. 90 (Feb. 11, 1938). 

29 SE-700, Decision No. 175 (June 14, 1938). 

3° SE-913, Decision No. 155 (May 18, 1938). 

3* SEE-2592, SE-2646. In three other cases the basis for an agreement was established at 


informal conferences; two others were settled by direct negotiation and the employers’ peti- 
tions were withdrawn. 


3? The only case in which the board issued a formal decision dismissing the employer’s 
petition was that of Yoshio Mita, doing business as O. & K. Sandwich Shop (SEE-4253, SE- 
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There are much more cogent reasons for preventing picketing by a 
minority union during the life of a certification or contract than for abol- 
ishing it in the special types of single-union cases previously discussed. 
While the objective of picketing in the single-union cases is to extend 
collective bargaining, although at a time when the majority of employees 
within the particular unit do not desire it, the objective of minority union 
picketing in a case involving more than one union is to destroy the exist- 
ing system of collective bargaining supported by the majority of the em- 
ployees in the unit and to substitute for it a new and different system. 
The ideal of collective bargaining is a system of representative govern- 
ment in industry. To this end the state should discourage replacement by 
employees within a particular unit of one system of industrial government 
by another. Democracy within unions should be fostered; employees 
should be encouraged to change union policy to meet changing needs by 
activity within the union rather than by secession and formation of a new 
union. 

Moreover, an employer who is obeying the letter and spirit of the labor 
relations acts by bargaining collectively with the union representing the 
majority of his employees should be encouraged to continue to do so by 
protection against attacks by other unions. Certainly it is illogical for 
the state to impose upon the employer the obligation to bargain collec- 
tively with representatives of the majority of his employees, to give that 
majority the right to bargain collectively through delegates of their own 


4575, Decision No. 777, June 9, 1940). In the Barry (SEE-1370) and Old Russian Bear (SEE- 
2592, SE-2646) cases the employers’ petitions were eventually dismissed by informal letters. 
The need for legislative action to furnish some protection was emphasized when the appellate 
division voided an injunction against picketing by the minority union which had been granted 
by a lower court in the Old Russian Bear case. The court ruled unanimously that a labor dis- 
pute within the meaning of the New York state “‘Norris-LaGuardia” act existed and that an 
anti-picketing injunction was therefore barred. Stalban v. Friedman, 259 App. Div. 520, 19 
N.Y.S. (2d) 978 (1940). Cf. note 19 supra. The two opposing lines of decisions discussed in 
notes 19 and 20 supra indicate that the law in New York on this point is not yet settled. Two 
recent decisions by the United States Supreme Court appear to support the view that cases of 
this type involve a labor dispute within the meaning of the federal Norris-LaGuardia Act and 
that minority union picketing should not be enjoined. United States v. Hutcheson, 61 S. Ct. 
463 (1941), and AFL v. Swing, 61 S. Ct. 568 (1941). For the reasons indicated below the au- 
thors believe that the law on this question should be settled by an amendment to the New 
York State Labor Relations Act. 


33 It might be argued, however, that employees can more effectively maintain democracy 
within their union if they are at all times in a position to threaten to secede from it and enter 
arival union. But is it the best method of developing stable and democratic machinery to en- 
courage each group to threaten to abandon the union if its particular desires are not immedi- 
ately satisfied? 





482 THE UNIVERSITY OF CHICAGO LAW REVIEW 


choosing, and then to allow actions, presumably legal, by third parties 
designed to coerce the employer, upon whom the obligation has been 


placed, and to destroy the majority’s right which the state itself has 
created. 


Minority-union picketing might be eliminated by amendment of the 
New York State Anti-Labor Injunction Act*‘ to facilitate the granting of 
injunctions in such situations. But it would not be sound public policy 
to suspend the procedural safeguards of this act upon the mere allegation 
of an employer that picketing was being carried on by a minority union. 
A better device would be an amendment to the State Labor Relations 
Act. It should define as an unfair practice picketing to compel an em- 
ployer to break his contract with a union conceded by all parties to be the 
representative of the majority of the employees within the appropriate 
unit or certified as such by the board less than one year previously. The 
amendment should also give the SLRB power to issue a cease and desist 
order upon finding that such picketing was in progress. This provision 
would guarantee the union a public hearing before an administrative tri- 
bunal with special qualifications in handling labor disputes. During the 
winter of 1940 a bill authorizing the board to issue cease and desist orders 
against picketing by minority unions during the life of a certification 
was introduced into the Legislature on the recommendation of the Ives 
Committee.*5 Because both the State Federation of Labor and the State 
Industrial Council feared that it would constitute a dangerous encroach- 
ment upon labor’s right to picket and because certain employers felt that 
it would give too much power to the board, the measure never reached the 
floor of the Senate. 

The major contention of opponents of any restriction on minority union 
picketing is that picketing is a method of expressing opinions and publi- 
cizing the facts of a dispute and that consequently any limitation of this 
right would be a dangerous encroachment upon the right of free speech. 
This contention fails to recognize that picketing is now more than a form 
of self-expression. Limitations of space make it impossible for the union 


34 N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1940) § 876a (the New York state “‘Norris- 
LaGuardia”’ act). 

35 Senate Introductory No. 922 (1940). See discussion in report of the New York State 
Joint Legislative Committee on Industrial and Labor Relations 27 (1940). The Ives Com- 
mittee failed to deal with the larger problem of eliminating picketing where all parties 
agree that the union holding the contract represents the majority. 

36 This argument has been ably presented in The Labor Injunction under NLRA, 8 Int’ 
Juridical Ass’n Bull. 44-49 (1939). For another criticism of proposals to restrict minority 
union picketing, see Padway, The Norris-LaGuardia Act and National Labor Relations Act, 
2 Nat’l Lawyers’ Guild Q. 227-45 (1940). 
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to present with signs an adequate statement of its case and for the em- 
ployer to reply adequately by placing signs in the windows of his estab- 
lishment. Moreover, it is difficult for the consumer to ascertain the true 
facts and merits of the case from these conflicting condensed versions. 
Consequently a large section of the consuming public refuses as a matter 
of policy to cross any picket line, regardless of the contentions of the dis- 
puting parties. 

Most picketing in the service industries (which constitute the largest 
area of the SLRB’s jurisdiction) is designed to coerce the employer by 
persuading potential customers not to patronize his establishment. The 
strength of such picketing as a weapon in no way varies with the merits 
of the union’s position. Stability of collective bargaining requires that 
the use of this weapon by a minority union be eliminated. In devel- 
oping a sound public policy respecting picketing and free speech (as 
well as in defining Henry Ford’s right to freedom of speech when ad- 
dressing his employees), it is essential to draw “the line between speech 
as a device to persuade and speech as a device to exercise authority; 
speech as an innocent, friendly communication (though between employer 
and employee) and speech as the exertion of power.’’” 

The difficulties faced by the SLRB in employer petition cases should 
not obscure the fact that only 164 employer petitions were filed during 
the first forty-two months of the board’s history and that the administra- 
tive problems of sifting thousands of such petitions, long feared by the 
NLRB and anticipated by the SLRB, have never materialized. Nor has 
it been difficult to weed out and effectively dispose of those few petitions 
filed to obtain premature elections before the unions could complete their 
organizing campaigns. 


THE CRAFT-UNIT PROVISO 


In the campaign to amend the National Labor Relations Act much 
attention has been focussed upon various proposals to limit the discretion 
of the NLRB in determining the appropriate unit in order to “protect 
the rights of craft groups.”” The AFL has supported such proposals on 
the ground that the NLRB has disregarded the special interests of craft 
groups and has discriminated against the AFL in favor of the CIO. Since 
the CIO organizes on industrial lines, it is usually able to defeat the AFL 
in an election held within an industrial unit. 

The AFL at first supported the Walsh bill which provided: “That 
when a craft exists, composed of one or more employees, then such craft 


37 Greene, Civil Liberties and the NLRB, 8 Int’! Juridical Ass’n Bull. 100 (1940). 
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shall constitute a unit appropriate for the purpose of collective bargaining 
for such employee or employees; a majority of such craft employees may 
designate a representative for such unit 38 Subsequently the AFL 
endorsed the slightly different formulation of the proviso in the Norton 
bill, namely, “That in any case where the majority of employees of a 
particular craft shall so decide the Board shall designate such craft as 
a unit appropriate for the purpose of collective bargaining.”’*® Thus it 
would be mandatory for the board to determine whether a majority of em- 
ployees in the craft unit desired to bargain as a separate unit and by which 
union, if any, they desired to be represented. The New York act con- 
tains an identical provision,*® which was included primarily because of the 
influence exerted by the New York State Federation of Labor. The 
AFL, however, might not so readily endorse the Norton or Smith bills 
were it to realize that the New York craft-unit proviso has done as much 
to thwart the organizing efforts of the AFL as to aid them. 

In the very first case in which the craft-unit proviso was a factor, this 
proviso was invoked by an employer in opposition to the claims of an 
AFL union. In the Rockefeller Center Corp. case“ the International Broth- 
erhood of Electrical Workers filed a petition for certification as the collec- 
tive bargaining agent for a unit composed of elevator maintenance men, 
plumbers, steam fitters, sheet metal workers, refrigeration men, and ma- 
chinists, as well as the electricians. The employer feared that there would 


be subsequent jurisdictional disputes if the IBEW were certified as rep- 


38S. 1000, 76th Cong. rst Sess. (1939). 

39 H.R. 9195, 76th Cong. 3d Sess. (1940). See 6 Lab. Rel. Rep. 212 (1940); N.Y. Times, 
col. 2, p. 1 (April 4, 1940). 

On June 7, 1940 the House of Representatives passed the Smith bill after incorporating in 
it at the behest of the AFL the following amendment to § 9 of the NLRA: “Whenever in a 
proceeding under this section it is proposed .... (3) to include employees of a particular 
employer or employers in any craft in a bargaining unit containing employees other than 
employees in such craft; the Board shall take a secret ballot . . . . of the employees in such 
craft .... for the purpose of determining whether such employees desire to be so included. 
If a majority of the employees voting vote to be so included, the Board may by order include 
such employees in a bargaining unit . . . . containing employees other than employees in such 

If a majority of the employees voting vote not to be so included, the Board shall 

by order designate .. . . the employees in such craft ....as a separate bargaining unit.” 
H.R. 9195, 76th Cong. 3d Sess. (1940). The bill was not passed by the Senate and so died with 
the expiration of the Congress. A similar bill will, in all probability, be introduced into the 
present Congress. Had this amendment been enacted, the board could have ascertained the 
desires of the employees with regard to the bargaining unit only by means of an election. 
The Norton bill, on the other hand, did not specify the method for determining whether the 
majority of the employees desired to bargain as a separate unit in its original proposal on the 
unit. 

4° § 705(2). + SE-156. 
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resentative for all these workers. Consequently both the employer and an 
“Independent” union invoked the craft-unit proviso to justify the con- 
tention that the board ought to direct separate elections for the (1) elec- 
tricians, (2) elevator maintenance men, and (3) mechanical employees. 
The “Independent” submitted a petition which allegedly had been signed 
by a majority of the employees in the electrical craft at Rockefeller Cen- 
ter, requesting the board to declare the electrical department an appropri- 
ate unit for collective bargaining. The IBEW apparently became con- 
vinced during the course of the hearings that the board would find that 
the craft was the appropriate unit, for it signed a stipulation recognizing 
this and providing for three separate elections. It therefore became un- 
necessary for the board formally to decide the unit question. The results 
of these elections appear anomalous to anyone who has accepted at face 
value the professions of faith in craft unionism made by certain AFL 
leaders. In the elevator maintenance division 31 employees voted for the 
IBEW and 9 against; in the mechanical maintenance division 35 em- 
ployees voted for the IBEW and 3 against; but in the electrical divi- 
sion the IBEW was defeated 26 to 15. In this case not only did an im- 
portant AFL “craft” union organize into what was virtually an industrial 
unit workers in crafts only remotely related to it, but it succeeded in or- 
ganizing employees of these other crafts even though it failed to organize 
those within its own craft. The IBEW may have contended that a broader 
unit was appropriate because it anticipated the result, for had the board 
included all the workers within a single unit, the IBEW would have won 
that single election 81 to 38 and would have been certified as collective 
bargaining agent for the electrical workers as well as the elevator main- 
tenance and mechanical maintenance employees.” 

In several other cases the craft-unit proviso has been used for another 
purpose very different from that intended by AFL leaders. In the Saks 
& Co. case*’ a local of the International Ladies’ Garment Workers Union 
(then an independent industrial union) contended that since the tailors 
in the alteration, ready-to-wear, and special order departments of a large 
department store had decided to bargain as a separate craft, it was manda- 
tory for the board to designate it as the appropriate unit. At a formal 
hearing the union introduced testimony that at a union meeting a major- 


# The Rockefeller Center case is not unique. In the Fred F. French case (SE-3040) the 
employer contended at an informal conference that the unit the IBEW sought to represent 
was not appropriate because it included five unrelated crafts, four of which did not come 
under the jurisdiction of the electrical workers. This case, however, was eventually dismissed 
for non-prosecution. 


43 SE-3735. 
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ity of the tailors had decided to bargain separately. Since the ILGWU 
was the only union attempting to organize the employees in these three 
departments, the tailors had no cause to fear that they would be included 
in a larger unit. Consequently it seems likely that the ILGWU endeav- 
ored to employ the craft-unit proviso to convince the board that a smaller 
unit of about 75 employees (in which it happened to command a majority) 
was appropriate and that the total of 360 employees in the three depart- 
ments did not constitute an appropriate unit.‘4 Thus while an industrial 
union contended that a craft unit was appropriate, the employer insisted 
upon the industrial unit, that is, a unit consisting of the three depart- 
ments. The board found: 

A careful analysis of the entire record with respect to the craft question reveals in- 
sufficient evidence to permit the Board to resolve the issue in favor of either of the con- 
flicting contentions. While the record might permit a finding that there is, generally 
speaking, a group of skilled handicraftsmen known as tailors, the difficulty arises in 
defining the artisans employed by this particular company who are entitled to bea 
part of the group. The testimony shows that the Saks tailors do pressing and finishing 
work. It also shows that persons employed as drapers do tailoring work. It shows 
further that the distinction between the type of garments worked on by drapers and 
tailors is so tenuous as to be without real difference 

Since for the purposes of the craft contention, we are unable to find, one way or the 
other, whether the employees in this case listed as tailors are by themselves a craft, the 
testimony relating to the union meeting of May 2nd on the issue of whether a majority 
of the tailors decided to bargain as a craft becomes irrelevant in the present con- 
nection.45 


Applying the usual criteria for determination of the unit question the 
SLRB found that, although a unit composed exclusively of tailors did 
not constitute a craft unit, it did constitute a unit appropriate for the 
purposes of collective bargaining. On the basis of union cards and pay- 
roll receipts submitted at the hearing it certified the ILGWU local as the 
representative of the tailors. 

This commendable decision clearly reveals that the essential difficulty 
is to determine which workers within a particular shop constitute a craft. 
What is a craft? Can we be more precise than to say that it is “any 


44 In opposing the claim of Luncheonette Employees Union in the Times Square Restau- 
rant, Inc. case (SE-3349) that the kitchen employees and soda-fountain employees constituted 
a single craft and consequently should be designated as an appropriate unit, the employer con- 
tended that this AFL local was in fact an industrial union and that it was seeking a smaller 
unit in this case only because it did not feel confident of obtaining a majority of the votes of 
all the employees in the establishment. The board subsequently found that the kitchen em- 
ployees and the soda-fountain employees constituted two separate units and ordered an election 
in each unit. 


48 SE-3735, Decision No. 641, at 4 (Aug. 9, 1939). 
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group of men performing similar work?” The difficulty of determining 
which employees in a given shop should be included within a single craft 
diminishes the danger that the board will frequently be compelled by in- 
vocation of the craft-unit proviso to designate a unit in which the union 
invoking the proviso happens to command a majority rather than the 
appropriate unit in the light of sound public policy. On the other hand, 
since this difficulty increases the complexity of the board’s task in the 
administration of the statute, it constitutes a major disadvantage of the 
proviso. Thus there is reason to believe that inclusion of a similar proviso 
in the Wagner Act would greatly increase the difficulties of administration. 
It is significant that the craft-unit proviso in the New York act has 
seldom been invoked. The files of the SLRB reveal only ten cases in 
which the proviso definitely was a factor. Even if the application of the 
proviso was discussed in other cases in the informal conference stage, the 
total is a mere handful in comparison with the 3,075 representation cases 
filed between July 1, 1937 and March 1, 1940. One reason may be that 
conflicts concerning the “rights of craft groups’’ occur less frequently in 
the service industries which constitute a large part of the jurisdiction of 
the SLRB than in mass production manufacturing industries employing 
small groups of skilled craftsmen and large numbers of unskilled produc- 
tion workers.** Further, the conflict between the AFL and the CIO has 
not been severe in industries within the jurisdiction of the SLRB. 
Another explanation may be that unions which, while originally craft 
organizations, have in recent years been organizing workers of many dif- 
ferent crafts virtually on an industrial basis and have been rendering only 
lip service to the principles of craft unionism, have realized that the pro- 
viso can operate to their disadvantage as well as to their advantage. In 
some cases it is to the advantage of such “craft’’ unions to invoke the pro- 
viso either to prevent inclusion of a small group of its members within a 
larger unit in which a competing union commands a majority, or to per- 
suade the board that a unit in which it happens to command a majority is 


4° “Of the total number of elections and comparison cases from July 1, 1937, to June 30, 
1939, combined, 190 were in service industries such as hotels, restaurants, laundries, auto- 
mobile service, etc., 167 were among service employees in office and apartment buildings (real 
estate), 54 in manufacturing, 44 in transportation, ten among employees in architects’ offices 
and private hospitals (professional service), seven in utilities, three in insurance and one each 
among crushed stone production workers (mining and quarrying) and janitorial employees in 
public schools (custodial service). Of the 78,725 workers involved in these cases, 47.5 per cent 
were in the various service industries, 22.9 per cent in transportation, and 20.1 per cent in 
retail restablishments.” Goldberg, Elections and Certifications of Labor Organizations Con- 
ducted by the New York State Labor Relations Board, July 1, 1937, to June 30, 1939, at 7-8 
(1939). 
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appropriate.‘’ In other cases the same union may organize along industrial 
lines. If the union claims representation as a craft in the former type of 
case, the precedent and the definition of the craft which the board estab- 
lishes may embarrass that same “craft” union in a case where it has or- 
ganized vertically. Consequently the union may refrain from invoking the 
proviso in cases of the first type. At least one union has actually been in- 
volved in cases of both types. In the Rockefeller Center case the craft-unit 
proviso was instrumental in preventing the IBEW local from obtaining 
certification as representative of what amounted to an industrial unit, 
but in the Waldorf-Astoria case* the same local contended that a craft 
unit consisting of 17 electricians and helpers was appropriate. In that 
case the employer opposed the designation of 17 of its 2,707 employees as 
an appropriate unit, contending that it would open the way to the estab- 
lishment of “342 different particular crafts conceivably represented by 
as many labor organizations” and that this result would make impossible 
harmonious operation of the hotel. The decision is especially significant 
because the board based its finding that the electricians and their helpers 
constituted an appropriate unit in part upon the fact that the union’s 
jurisdiction was no broader than the unit it sought. 

Because it has been a factor in so few cases, the leaders of both major 
labor organizations have failed to comprehend the significance and po- 
tentialities of the craft-unit proviso of the New York act.‘ If a craft-unit 


proviso were included in the Wagner Act, it would probably be invoked 
more frequently than has the New York proviso because of the greater 
proportion of manufacturing industries within the jurisdiction of the 
NLRB. But the New York experience indicates that the groups most 


47 The Charles Weisbecker case (SE-4563) is apparently the only case in which the craft- 
unit proviso was employed by an AFL union in an attempt to obtain the exclusion of a small 
group of its members from a plant-wide unit which was represented by a CIO industrial 
union. This case was settled by an informal understanding between the parties. But cf. Great 
Atlantic & Pacific Tea Co. (Decision No. 1143-A, Dec. 31, 1940). 

48 SE-4682, Decision No. 907 (June 5, 1940). 

At an informal conference in the Franklin Simon & Co. case (SE-3290) the employer ques- 
tioned the appropriateness of a craft unit of shoe salesmen, contending that if this unit were 
designated as appropriate, he would eventually be compelled to negotiate fifty-five separate 
contracts with the representatives of fifty-five separate units of its employees. The petition 
in this case was later withdrawn. 


49 The AFL counsel, for example, appears to be unaware of the significance of the Saks 
decision. In reviewing the Report of the New York State Labor Relations Board, July 1, 1937 
to December 31, 1939 (Albany, 1940), which report contains (at p. 148) a quotation from the 
part of that decision quoted on page 486 above, Mr. Padway said: “By this positive provision 
of the law [the craft-union proviso, § 705(2)] a subject of frequent dispute has been removed 
from controversy.” 54 Harv. L. Rev. 720, 721 (1941). 
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vociferous in demanding this amendment to the Wagner Act would derive 
far less advantage from it than they now anticipate. 


BALLOTING TO DETERMINE THE APPROPRIATE UNIT 


In the Globe case’° the NLRB declared that other considerations re- 
garding the appropriate unit being evenly balanced, the determining fac- 
tor should be the desires of the employees themselves. Consequently it 
directed separate elections in each of the skilled groups, the members of 
which were asked whether they desired to be represented by a craft 
union for their separate unit or by the industrial union seeking to repre- 
sent all the employees of the plant in a single unit. Depending upon the 
vote of the majority, the members of each group would either constitute 
a separate appropriate unit or be included in the same industrial unit 
with the production employees. The latter were merely asked to indicate 
whether or not they desired to be represented by the industrial union. 
This procedure has been employed by the NLRB in subsequent cases in 
which all other considerations concerning the appropriate unit were evenly 
balanced and the record failed clearly to reveal the desires of the em- 
ployees involved. The SLRB, on the other hand, has employed a dif- 
ferent procedure. Although in only one case™ has it allowed a particular 
group of employees to vote directly on the question of whether or not 
they desired to bargain separately as a craft unit, in several cases it has 
asked certain employees to indicate whether or not they desired to bar- 
gain as a separate unit and secondly to indicate by which union they de- 
sired to be represented. This procedure may be interpreted as an attempt 
to carry out the legislative policy implicit in the craft-unit proviso.” 

The chief advantage of the SLRB procedure is that it can be employed 
in certain cases in which the Globe doctrine is inapplicable. In the Sachs 
Quality Furniture Co. case’? the Sachs Employees Association sought to 
represent in a single unit virtually all the employees of a department 
store. The United Office and Professional Workers of America (CIO) 
sought to represent the office and clerical employees as a separate unit, 


8° Globe Machine & Stamping Co., 3 N.L.R.B. 294 (1937). 


st Great Atlantic & Pacific Tea Co. (Decision No. 1143-A, Dec. 31, 1940) at 24: “Butcher 
workmen ... . constitute a craft within the meaning of Sec. 705 (2).” 


S? In the determination of the appropriate unit the board has taken into account, among 
other factors, the following: the form and degree of organization and jurisdiction of the 
union, the nature of the work involved, the characteristics of the employers’ business. Report 
of the New York Labor Relations Board, July 1, 1937 to December 31, 1939, at 138-69 (Al- 
bany, 1940). 

83 SE-17, Decision No. 39 (Dec. 17, 1937). 
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but the SLRB denied it leave to intervene and refused to place its name 
on the ballot because it did not file its petition and charges within a 
reasonable time after the filing of the original petition by the Sachs Em- 
ployees Association. The SLRB held two simultaneous elections in this 
case, the ballots given the clerical and office employees being divided into 
sections. Section ‘A’ contained the question: ‘‘Do you desire to bargain 
as a separate unit?” and section “B” the question: “Do you desire to be 
represented by Sachs Employees Association?” The ballots for the ware- 
house, maintenance, and sales employees contained only the question: 
“Do you desire to be represented by Sachs Employees Association?” 

Since the Globe doctrine requires employees in a certain group to choose 
between two or more unions advancing conflicting contentions with re- 
gard to the appropriate unit, it could not have aided the SLRB in the 
Sachs case, in which only one union was involved. Had the board di- 
rected a separate election to determine whether or not the office and 
clerical employees desired to be represented by the association, votes 
against the association cast because of lack of desire for collective bar- 
gaining would have been indistinguishable from those cast against the 
association because of a desire to bargain as a separate unit or because 
of opposition to representation by that particular union. In response to 
an inquiry by the CIO local shortly before the election, the board indicat- 
ed that if the majority of the office and clerical employees voted to bargain 
as a separate unit and against representation by the Sachs Employees 
Association, it would immediately proceed on the basis of this local’s peti- 
tion to direct an election to determine whether or not the clerical and office 
employees desired to be represented by the local. Actually 107 votes were 
in favor of a separate unit and 137 against, while 105 were against the 
Sachs Employees Association and 139 in favor. Thus of the votes in sec- 
tion “A” all but two were consistent with those in section “B.” From 
these results it may be concluded that at least 105 clerical and office em- 
ployees desired to bargain as a separate unit to be represented by the 
CIO local.s4 

54 In the Sachs case a second union was involved, although its name did not appear on the 
ballot; but in the case of Cadillac Motor Car Division of General Motors Sales Corp. (SE-3737, 
Decision No. 557, May 27, 1939) there was no contest whatsoever between unions. Here the 
employer contended that the testers and the stock clerks should not be included in the same 
unit with the shop employees. The board indicated that on the basis of a card comparison 
it would certify Local 259 of the UAWA (CIO) as the representative of the shop employees. 
It also directed two elections at which the testers and the stock clerks were to indicate whether 
or not they desired to be included in the same unit with the shop employees. These election 
results enabled the board to include the stock clerks and exclude the testers from the appropri- 


ate unit and to certify Local 259 as the representative of this unit. Obviously the Globe 
doctrine could not have been applied. 





NEW YORK STATE LABOR RELATIONS ACT 491 


Another type of case in which the SLRB procedure can reveal informa- 
tion unobtainable by application of the Globe doctrine is that in which a 
plant unit is challenged as inappropriate but neither union seeks to repre- 
sent a particular group of employees as a separate unit. An example is the 
Buffalo General Laundries case,* where the Federated Industrial Union, 
an unaffiliated organization, sought to represent all production and main- 
tenance employees as a single unit while Local 17 of the Laundry Workers 
International Union (AFL) contended that maintenance employees should 
not be in the same unit with the production employees it claimed to rep- 
resent. Unable to determine the appropriate unit on the basis of the rec- 
ord, the SLRB ordered a preliminary election to determine whether or not 
the maintenance employees desired to bargain as a separate unit,*° the . 
result being 11 to 8 in favor of bargaining as a separate unit. Here the 
Globe doctrine could not have determined the appropriate unit because 
the union seeking to represent the smaller group of maintenance em- 
ployees was an industrial union which also sought to represent the pro- 
duction employees, while Local 17, which contended that maintenance 
and production employees should not be included in the same unit, 
claimed to represent only the production employees. The situation was 
precisely the reverse of that in the Globe case. An attempted application 
of the Globe doctrine would have allowed the maintenance employees to 
vote for or against Federated. But in counting the ballots cast against 
Federated the board could not have distinguished the votes of those de- 
siring a separate unit from the votes of those who did not desire collective 
bargaining. 

After the preliminary election Local 17 requested to be placed on the 
ballot at the second election to determine the bargaining representative 
of the maintenance employees. Sixteen of the maintenance employees 
voted for the Federated Industrial and two for Local 17; in a separate 
election among the production employees (held simultaneously) 218 voted 
for the Federated and 6 for Local 17. Since at the time of these later elec- 
tions both unions sought to represent all of the employees in both units, 
there is little justification for the conclusion that a majority of the main- 
tenance employees voted unintelligently and inconsistently for representa- 
tion by an industrial union after having voted to bargain as a separate 
unit. At this stage there simply was no “craft” union in the field. 

Although the SLRB procedure made it possible to obtain information 
concerning the desires of employees with respect to the bargaining unit 
unobtainable by use of the Globe doctrine, the information yielded in this 
and several other similar cases was of little practical value. There is no 


8s WE-92. % Decision No. 377 (March 6, 1939). 
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basis in law for the contention that certification of the Federated as rep- 
resentative for two separate units, the maintenance employees and the 
production employees, bound it to conduct separate negotiations and 
sign separate contracts for each unit, or for the assumption that there is 
legally a difference between two separate certifications and a certification 
as representative of a single unit.5’ A contrary argument would imply that 
the board may regulate internal union affairs and would obviously be 
fraught with danger to the autonomy of labor organizations. 

While the SLRB procedure is useful in cases where the Globe doctrine 
cannot be applied, in others the Globe doctrine would have obtained the 
necessary information more efficiently. In the Hearn Department Stores, 
Inc. case®* a local of the Department Store Employees Union (CIO) pe- 
titioned for certification as representative of all but the supervisory em- 
ployees of the company, while a local of the Wholesale Hardware, Crock- 
ery, and Housefurnishing Specialities Union (AFL) sought to represent 
the warehouse employees as a separate unit. On the basis of the record 
the board was unable to determine the appropriate unit. Relying on a 
card comparison it therefore certified the CIO local as the representative 
of the production employees and directed an election among the ware- 
house employees. Section “‘A” of the ballot asked the warehouse em- 
ployees whether or not they desired to bargain collectively as a separate 
unit; section “B” asked whether they desired to be represented by the 
CIO local or by the AFL local. Forty-one voted for a separate unit and 
41 against, while 56 voted for the CIO local and 25 for the AFL local. 
The board subsequently certified the CIO local as representative of all 
employees. 

Since there was a clear-cut controversy concerning inclusion of the 
warehouse employees in the same unit with production employees, the 
Globe doctrine could have been applied simply by allowing the ware- 
house employees to choose between the CIO local and the AFL local. 
The procedure actually employed made it possible for at least 15 ware- 
house employees to vote for bargaining as a separate unit and also to 
vote for representation by the CIO local, the industrial union.** These 


s7 It should be noted that the Court of Appeals has ruled that an SLRB certification is not a 
final order. Wallach’s, Inc. v. Boland, 277 N.Y. 345, 14 N.E. (2d) 381 (1938). Of course 
the union may find it expedient to give the employees in the smaller unit separate representa- 
tion on the bargaining committee, to negotiate a separate contract covering them, or to grant 
them some other special consideration in order to retain their loyalty. 

58 SE-976, Decision No. 128 (March 21, 1938). 

5° Apparently one employee who voted for a separate unit failed to indicate any choice in 
section “B.” 
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contradictory votes were probably the result of a failure to comprehend 
the significance of a direct vote on the unit question or of confusion caused 
by the form of the ballot. Both might have been avoided by employment 
of the simpler Globe technique. 

The possibility that employees will fail to understand a vote on the 
unit question is the major disadvantage of the SLRB procedure. It 
must be admitted, however, that employees have actually voted with a 
striking degree of consistency when the issue has been before them. Of 
the five cases in which sufficient evidence is available, in only two did 
more than 5 per cent and in none did more than 15 per cent of the em- 
ployees vote inconsistently.° Another disadvantage is that the addi- 
tional information yielded by this method is not always worth the added 
expense of the more complicated election procedure. This is certainly 
true of elections resulting in certification of the same union as representa- 
tive of the employees in two separate units. On the other hand, the SLRB 
procedure does get to the heart of the controversy concerning the appro- 
priate unit, and it minimizes the possibility that the central issue may 
be obscured by preferences and prejudices regarding the particular unions 
seeking to represent the employees. It is a democratic method of deter- 
mining the appropriate unit in cases in which the.Globe doctrine will not 
apply, either because no union seeks to represent one group of employees 
as a separate unit although it is not clear that these employees should be 


included in the same unit with the other employees, or because only one 
union is a party to the proceeding. The best policy for any labor board 
would be to apply the Globe doctrine whenever it can yield as much in- 


formation as the SLRB procedure and to employ the SLRB procedure in 
all other cases. 


6 These two cases were Hearn’s Department Stores (Decision No. 128, March 17, 1938), 
and Consolidated Laundries (Decision No. 4, Sept. 29, 1937). Virtually all of the employees 
voted consistently in the Int’] R. Co. (Decision No. 507, May 11, 1939), Buffalo General 
Laundries (Decision No. 377, March 6, 1939), and Sachs Quality Furniture (Decision No. 39, 
Dec. 17, 1937) cases. In the Int’l R. Co. case, 117 of the clerical and office employees voted to 
bargain in the same unit with the operating employees and 6 in favor of a separate unit, while 
117 voted for the Frontier Bus and Street Car Employees Union, which sought to represent 
all groups as a single unit, and 6 for the Transport Workers Union of America, Local 162 
(CIO), which sought to represent the clerical and office employees as a separate unit. But in 
this case the fact that not a single employee voted inconsistently is largely attributable to the 
circumstance that the union which won the “toss” for choice of position on the ballot chose to 
have its name placed on the left of section “2” of the ballot, because the name of the unit which 
it sought was on the left side of section “1.” It then instructed its adherents simply to place 
crosses in the two boxes on the left-hand side of the ballot. 


6: The conclusions stated at this point in the text are those of Mr. Arenwald. Mr. Landay 
disagrees, believing that the SLRB procedure makes a spurious attempt to distinguish the unit 
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THE “NEITHER” BALLOT AND RUN-OFF ELECTIONS 


The problem of the general form of the ballot or ballots to be employed 
in representation cases involving two or more unions is one of the most 
difficult which confront a labor relations board. Should the voters be 
allowed to choose only between the two unions involved, or should they 
be permitted to indicate that they do not desire to be represented by any 
of these unions? If a majority vote for a union, but no single union ob- 
tains a majority of the votes, should the board conduct a second or run-off 
election, and if so, what form of ballot should be used? Or should it 


from the union question. An employee often cannot separate the two questions: (a) which 
unit do you want? and (b) which union do you prefer? He may prefer a certain union irrespec- 
tive of the unit it represents, and if required to express a preference on the unit question he 
would pick that unit which, on the basis of pre-election information, appeared most likely to 
lead to the designation of his favorite union. If, on the other hand, he preferred a unit in which 
no union sought to represent him, he might vote for the unit advocated by the union lest no 
union ever seek to represent him. 

Such a situation actually did arise in an election among the employees of B. Altman & Co., 
a large New York department store, where some clerks were given the usual two-section ballot 
asking if they preferred to bargain as a separate unit and, if not, whether they wished to be 
represented by the industrial union. SE-2659, Decision No. 296 (Jan. 26, 1939). The notice 
of election informed them that if a majority voted for the separate unit no union would be 
certified as their representative. A majority voted for the industrial union, but the election 
does not show whether, as an abstract question without reference to any of the unions, that 
majority preferred the industrial unit. Consequently, a majority vote for a separate unit 
might have misled a “craft” union into supposing that the employees favored the craft form 
of organization when, as a matter of fact, their votes were entirely influenced by a dislike for 
the particular industrial union. 

The Globe, in contrast to the SLRB ballot, does not ask the employee to make an artificial 
separation between the unit and union questions. He is asked to weigh carefully all the factors, 
including the appropriateness of the unit and the nature of the unions, before coming to his 
conclusion, which may be expressed by a single ““X” before the name of a union or of “no 
union.” Thus far the NLRB has not extended the Globe doctrine to cases in which only one 
union seeks to represent the employees in all the different units. But this could readily be done 
by giving each group a chance to choose between the union in question and “no union.” If 
this procedure had been used in the Sachs and Altman cases, for example, certain employees 
designated by the SLRB as constituting a possible separate unit would, like the rest of the 
employees, have received “Yes and No” ballots bearing the name of the industrial union. Ifa 
majority had voted “Yes,” then they would be considered part of the industrial unit; if ‘““No,” 
then no union would be designated as their representative. While these employees would have 
to take into account the same factors as under the SLRB procedure, they would not be re- 
quired to make a pretense at expressing a separate judgment on the unit and union questions. 
Fewer statistics would result, but so would less potentially misleading information. 

Mr. Landay believes that the Globe doctrine should be extended by the NLRB to determine 
the appropriate unit when no union seeks to represent one group of employees even though it is 
not clear that these employees should be included in the same unit with the other employees, 
or when only one union is a party to the proceedings. The SLRB should also adopt this pro- 
cedure, and both boards should reserve the present SLRB procedure for cases that cannot be 
resolved even by the Globe doctrine in its extended form. 
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eliminate the possibility of a run-off by employing some form of preferen- 
tial ballot? 

Although originally the NLRB made no provision for a “neither” vote, 
and only the names of the competing unions were placed on the ballot, 
numerous requests for “neither” ballots* early compelled the NLRB to 
face this issue. After having decided in the RCA case® that eligible em- 
ployees who abstained from voting would be deemed to acquiesce in the 
choice of the majority who voted, it realized the necessity of providing 
some method of indicating a desire for no collective bargaining. Conse- 
quently in the Interlake decision™ it initiated the policy of employing a 
“neither” ballot in elections involving more than one union. 

The New York board did not realize the need for a “neither” ballot 
until about two years after the NLRB’s Interlake decision. At the outset 
it followed the NLRB’s original policy simply because at first none of the 
parties requested that a space for a “neither” vote appear on the ballot, 
and it maintained this policy even though the New York act, in contrast 
to the Wagner Act, expressly provides that representatives shall be se- 
lected “by a majority of the employees voting in an election.’’*> Conse- 
quently, employees opposed to union representation would thwart the 
achievement of their own objective if they refrained from voting. In rep- 
resentation cases involving only one union, however, employees who did 
not desire collective bargaining could vote “No” on the question: “Do 
you desire to be represented by Union X?” Thus the mere fact that a 
second union sought to represent them was sufficient to deprive the em- 
ployees of an opportunity to vote against representation by any union. 
The policy of the SLRB was made even more unjust by the fact that in a 
few cases in which the evidence indicated that only a bare majority of the 
eligible employees desired to be represented by a union, the SLRB di- 
rected, upon the affirmative request of one of the parties, that a space 
for “neither” be placed on the ballot. In three out of four of these cases 
the employer was the party making the request. These requests were 
granted despite the fact that implicit in the act is the notion that the em- 


* By a “neither” ballot is meant a ballot which includes a space in which the employees 
may indicate their desire to be represented by neither union. 


63 Matter of RCA Mfg. Co., Inc., 2 N.L.R.B. 431 (1936). 

* Matter of Interlake Iron Corp. 4 N.L.R.B. 55 (1937). 

*S § 705(1) (italics added). The corresponding section of the Wagner Act (§ 9a) merely 
stipulates: “Representatives designated or selected for the purposes of collective bargaining 
by the majority of the employees in a unit appropriate for such purposes shall be the exclusive 
representatives of all the employees in such unit for the purposes of collective bargaining ” 
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ployer should play no role in the determination of the union to represent 
his employees. 

In the Daniel Reeves case,” one of the first involving two unions, the 
employer requested a “‘neither’’ ballot, contending that nothing in the 
record showed that the two competing unions together represented more 
than a small minority of the employees. Although both unions opposed 
this request, the United Retail Employees of America (CIO) was un- 
able to submit membership cards or other substantial evidence to support 
its contention that it represented a majority of the more than one thou- 
sand sales employees, while the other union, the American Federation of 
Grocery Store Employees (AFL) could submit only 230 cards, many un- 
dated. The board granted the request of the employer without comment, 
evading any careful consideration of its general policy with regard to the 
“neither”’ ballot. 

The nature of the exception to the general rule expressed in the Reeves 
case was more clearly defined in the Aldar Realty Co. case.’ There the 
Building Employees Industrial Union (CIO), the petitioner, submitted 
application cards which allegedly had been signed by all the employees, 
and the Building Service Employees International Union (AFL) sub- 
mitted cards alleged to have been signed by a majority of the employees. 
Nevertheless, the attorney for the employer formally requested that, in 
the event of an election, the board provide a space on the ballot for 
“neither.”” The board refused to grant this request because it found that 
in contrast to the Reeves case the evidence here clearly showed that nearly 
all the employees had expressed a desire to be represented by one or the 
other of the two unions, while nothing indicated that any of them did 
not desire to be represented by a union. The evidence for this decision 
consisted almost exclusively of membership cards; yet the board directed 
an election because it was unable to accept these same membership cards 
as sufficiently accurate indications of the desires of the employees to use 
them as the basis for certification. 

The original policy of the SLRB was modified by its decision in the 
John Morrell and Co. case.* The board granted a request by the employer 
for a “neither” ballot despite evidence that 34 of the 60 employees, or an 
actual majority, had indicated through membership applications a pref- 
erence for one union or the other. The board based its decision on evi- 
dence consisting of application cards, which indicated that sixteen em- 


66 SE-916. Decision No. 134A (April 15, 1938). 
67 SE-329, Decision No. 177 (June 17, 1938). 
68 SE-1204, Decision No. 291 (Jan. 12, 1939). 
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ployees had applied for membership in both unions, duplications which 
certainly tended to establish the unreliability of this evidence. Here, as 
in the previous cases, the board sidestepped consideration of the more 
general problems." 

In October, 1939, the SLRB finally realized the injustice of its original 
policy and made a complete about-face. In a clearly reasoned decision, 
the SLRB stated in the Hotel St. George Corp. case” that: 

The Act likewise endows workers with equally complete freedom to refrain from such 
self-organization and to declare that such is the desire or preference of the major- 
ity 

In elections in which two or more labor organizations lay claim to certification as 
exclusive collective bargaining representatives, the employees are entitled to express 
their desires on a ballot which will accord them precisely the same right they enjoy 
when a single union is concerned, i.e., to select one of the rival organizations to repre- 
sent them or expressly to reject all these organizations.” 


The board overruled the Aldar and Morrell decisions by rejecting the use 
of union membership cards as evidence for deciding whether or not to 
order a “neither” ballot. It explained: 

Because, under the circumstances of this case, we could not accept these cards as 
final and unmistakable indications of the real desire of the employees, our first Direc- 
tion of Election was issued. Similarly we are unable to accept the cards as an infallible 
indication of the number of employees who do not desire to be represented by the 
council or by Local 28.7 


In this important decision not only did the SLRB enunciate its present 
policy of providing an opportunity for a “neither” vote at all elections 
involving more than one union, but also it announced that where a ma- 
jority of the employees voting favored a union, but no single union ob- 
tained a majority, it would order a run-off between the unions on the 
ground that the first election revealed a majority for collective bargaining. 

This form of run-off election had previously been ordered in the Reeves 
case, where use of the “‘neither’’ ballot resulted in a majority of voters 
casting their ballot for one or the other of the two unions without either 
the CIO or AFL local obtaining a majority. The run-off procedure was 
unfavorably criticized by the CIO union and the company. The union 
contended that since the AFL local had received the smallest number of 


6° Before October, 1939, the SLRB also directed that a “neither” ballot be employed in the 
Cross & Brown (SE-673, Decision No. 306, Dec. 19, 1938) and City Provision Co. (SE-709, 
Decision No. 384, March 3, 1939) cases. The latter was the only case in which the board did 
not order a “neither” ballot solely at the request of the employer. 

° SE-3353- 

™ Decision No. 655-B (Oct. 10, 1939). ® Tbid. 





498 THE UNIVERSITY OF CHICAGO LAW REVIEW 


votes at the original election, it should have been eliminated from a fur- 
ther determination; the company contended that some who had voted 
for a given union might prefer no collective bargaining to representation 
by the rival union. Apparently the board was unable effectively to defend 
its plan in the face of this attack, for it withdrew its order for an im- 
mediate election. No run-off was ever conducted, for the case eventually 
died of old age. 

In the Hotel St. George case the SLRB finally arrived at the “neither” 
ballot policy adopted about two years earlier by the NLRB in the Jnter- 
lake case. On the other hand, not until five months after the Hotel St. 
George decision did the NLRB abandon its original policy, which merely 
allowed employees to indicate in a run-off election whether or not they 
desired to be represented by the union receiving a plurality at the original 
election, and adopt the SLRB’s policy of a run-off between the two 
unions.73 

The Hotel St. George decision assumes that a vote at the original elec- 
tion for either of the unions is an indication of a desire for collective bar- 
gaining through some representative. There may be cases in which inter- 
union antipathy would cause a substantial number of the supporters of 
each union, if compelled to choose between the opposing union and no 
collective bargaining at all, to prefer the latter. But a policy allowing for 
this contingency would involve practical difficulties. The desires of the 
employees could then be accurately determined only by conducting two 
yes-or-no run-offs on the question of representation by each of the unions 
and then possibly a third run-off between the unions or alternatively by 
the use of a complete preferential ballot. The method of successive run- 
offs has obvious disadvantages. It would prolong the period of uncertainty 
and the strife accompanying the campaigns of competing unions. Ex- 
traneous factors might alter the desires of employees during the period of 
run-off elections. The union receiving the minority of the votes at its 
run-off might request a delay in order to regain prestige. And finally, the 
cost to the board and the parties of as many as four separate elections 
would be excessive. 

The chief disadvantage of the complete preferential ballot is the likeli- 
hood of its degenerating into the ordinary type of multiple choice ballot 
if enough voters realize that refraining from indicating a second choice 


73 R. K. LeBlond Machine Tool Co. and Cincinnati Electric Tool Co., 22 N.L.R.B. No. 17 
(1940). During the fall of 1940, when the board lacked a chairman, this policy was continued 
because Dr. Leiserson, who has always opposed run-off elections, agreed to the practice “until 
that practice can be reconsidered by a three-member board.” 27 N.L.R.B. No. 120 (1940). 
As of March 1, 1941, no decision on this issue has been made since Dr. Millis became chairman. 
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will decrease the chance of any other group’s obtaining a majority and in- 
crease the strength of their own first choice.”4 Any attempt to compel in- 
dication of a second choice might create resentment and misunderstand- 
ing, leading to a large number of spoiled ballots. A second disadvantage 
is that the complexity of the method makes it more difficult for the 
workers to understand the mechanics of the election and thus diminishes 
the probability that they will accept the election results as decisive. Third, 
this method makes it possible for more than one union to obtain a com- 
bined total of first and second choices constituting a majority of the bal- 
lots cast and thus to claim certification. 

If the present split in the labor movement did not render it politically 
inexpedient, both the NLRB and the SLRB might proceed on the as- 
sumption that employees who vote for a particular union would prefer 
representation by a competing union to no collective bargaining. The 
contrary assumption results in practical difficulties, and, moreover, there 
is evidence that the rank and file of the average labor organization do not 
hate a competing union as bitterly as do some of the leaders. A plan sug- 
gested by the authors based on this assumption would settle all issues in 
every case by a single election. 

Let those voting for “neither” have the opportunity of expressing as 
their second choice a preference for one of the two unions in the event that 
a majority of the employees vote for collective bargaining. If the vote 
for the unions constitutes a majority but neither union obtains a major- 
ity, then only would the second choices of the “‘neither’’ voters be added 
to the respective totals of the two unions. Should this addition give one 
union an absolute majority, that union should be certified. It is possible, 
however, that many “neither” voters, either through lack of interest or 
because of a definite desire to do nothing to help a union, will refrain from 
indicating their second choices. Consequently even the second choices 
might not give either union a majority. In that event the board should 
certify that union which received a majority of the votes in favor of col- 
lective bargaining, that is, the union obtaining a plurality of all the 
votes.’> This plan would permit the “neither” voters to express a union 
preference if they desired but would not allow them to sabotage the elec- 
tion machinery by refusing to indicate a second choice. Moreover, under 
this plan it is impossible for more than one union to obtain a combined 


74 Cf. Hoag and Hallett, Proportional Representation 489 (1926). 


78 The “neither” ballots containing no indication of a second choice would merely have 
shown that less than a majority of those voting did not desire to be represented by either 
labor organization. 
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total of first and second choices representing a majority of all the ballots 
cast.” It is improbable, however, that the courts could reconcile certifi- 
cation of a union obtaining a plurality with the existing provision of the 
act that the board shall certify the representatives selected by the major- 
ity of the employees voting in an election. 

An alternative plan, suggested by members of the SLRB staff and 
adopted by the parties in the Red Hook Houses case,”’ could be more easily 
reconciled with this provision. On a two-part ballot, the employees were 
asked to vote in section “A” whether or not they desired to be represented 
by a union, and in section “B” which of the two unions they preferred. 
The originators of this plan claimed that if a majority voted “Yes” in sec- 
tion “A,” but the number of votes polled by the union which received a 
majority in section ““B” was less than a majority of the votes cast in sec- 
tion “A,” the board would be justified in certifying that union on the 
ground that there had been two separate elections and that the union had 
been selected by a majority of the employees voting in the second. 

An advantage of this plan is that it places clearly before the employees 
the fundamental question of whether or not they desire collective bar- 
gaining. Moreover, if any voter, regardless of how he had voted in 
section “A,” were permitted and encouraged to indicate a choice of rep- 
resentatives in section ““B,” those desiring no collective bargaining could 
indicate their preference between the unions in the event that a majority 
voted for collective bargaining. Although the stipulation in the Red Hook 
Houses case does not indicate whether the board was to count the votes 
in section “B” of those who voted against collective bargaining in sec- 
tion “‘A,” there is good reason for including them. The balloting having 
determined that there is to be collective bargaining, no voters should be 
deprived of an opportunity to join in selecting their representatives merely 
because of their primary preference for no collective bargaining. On the 
other hand, if, as in the Red Hook Houses case, a majority vote against 
collective bargaining in section “‘A,” the board may dismiss the petition 
without tallying the votes in section “‘B.” 

The disadvantages of this plan are: (1) that it increases the complexity 
of the election machinery” and (2) that it makes the same questionable 

76 Since a minority have voted for “neither,” the total number of second choices to be dis- 
tributed must be a minority of the total ballots cast. No matter in what proportions this 


minority is distributed, only one of the two unions involved can be selected by a majority of 
the employees voting. 


717 SE-2609. Since this was a consent election, the board did not decide the form of the 
ballot. 


78 By making it necessary to tally two sets of votes in every election involving more than 
one union in which a majority vote for collective bargaining. 
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assumption that a vote for collective bargaining and for one union is still 
a vote for collective bargaining even though the other union may win 
the election. To circumvent the consequences of this assumption a union 
expecting defeat might request its adherents to vote for no collective bar- 
gaining in the first section of the ballot, in the hope that there would be 
sufficient other employees opposed to collective bargaining to prevent 
the “majority” union from being certified. In short, this scheme pre- 
supposes that the two sections of the ballot are separable in the voter’s 
mind. It possesses no advantages over the ballot previously described 
except, perhaps, from the legal standpoint. 

None of the schemes thus far discussed—the successive run-offs, the 
full preferential ballot, the ballot giving “neither” voters a choice of 
unions, or the Red Hook Houses ballot—is clearly legal either under the 
New York State Labor Relations Act”? or under the National Labor Rela- 
tions Act.*° But assuming the law to be amended or otherwise modified, 
what election procedure or procedures should be authorized?* There are 
really but two choices, because all the single elections proposed are essen- 
tially preferential ballots with restrictions on certain voters. One ballot, 
for example, permits indication of a second choice only by those whose 
first choice was “‘neither,” and the Red Hook Houses ballot amounts in 
practice to the same thing.** The run-off which eliminates the choice re- 
ceiving the least votes differs from preferential balloting only in requiring 
a second election to determine the second choices. 

In selecting a ballot form, it is clear that the procedure making the 
least assumptions as to an employee’s choice is best. Since all the re- 
stricted ballots make some assumption as to the second choices of cer- 
tain voters they are inferior in this respect to the full preferential ballot. 


” § 705(1). 
% § oa as interpreted by the board in the RCA Mfg. Co. case, 2 N.L.R.B. 431 (1936). 


§« Still another alternative has been urged by Dr. Leiserson in his dissenting opinions (Coos 
Bay Lumber Co., 16 N.L.R.B. 476 (1939), and the R. K. LeBlond Machine Tool Co., 22 
N.L.R.B. No. 17 (1940) ): to close the case temporarily and to tell each union to request 
another election when it has won sufficient additional adherents to “make a prima facie showing 
that it is the designated representative of a majority of the employees.” But this procedure 
would defeat one of the chief objectives of the Wagner Act: to substitute an election for the 
organizing strike, for to gain recognition as rapidly as possible one of the unions might call 
such a strike. Also the run-off or preferential ballot does not usually require an employee 
to transfer his allegiance from one union to the other (as Dr. Leiserson contends), but merely 
forces the “neither” voters to participate in selecting their collective bargaining representative. 


® Tt is impossible for an employee to vote for a union as his first choice and for ‘“‘no union” 
as his second. If union X is his first choice, he can mark his ballot consistently only by voting 
for collective bargaining in the “A” section and for union X in the “B” section. There is no 
place for him to indicate an additional preference. 
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On an unrestricted preferential ballot an employee can vote for one union 
and, as a second choice, for ‘no union.” 

While the run-off procedure is simpler than preferential voting, it has 
two serious disadvantages. It is much slower; at least a month elapses be- 
fore the run-off election can be held, while the results of the preferential 
balloting take little if any longer to compute than those of the original 
election. Secondly, in the interim between the two elections the voters 
may change their minds in response to a “band wagon” effect, which is 
much more likely to appear in a labor than in a political election. In the 
latter a person’s stand, even if it becomes known, is unlikely to affect 
him in a vital way, while his position in a union election, which he can 
hardly conceal from his fellow employees, may easily influence his em- 
ployment opportunities. An employee has reason to know that by voting 
for the minority union he takes the risk that his grievances will be ignored 
by the victorious union. Only the necessity of educating employees in 
marking a preferential ballot should cause the NLRB to hesitate in adopt- 
ing it. The SLRB should have little hesitancy in regard to elections held 


in New York City where two City Councils have already been elected by 
preferential balloting. 


The operation of the New York State Labor Relations Act during its 
first three years has shown that granting to employers an extensive right 


to petition does not create unusually difficult administrative problems. 
It has shown that a craft-unit proviso does add a complex problem in the 
determination of the appropriate unit and is anything but advantageous 
to some organizations which have favored including it in the state and 
national acts. The SLRB has intelligently administered these provisions 
and has also pioneered in the development of valuable procedures for 
allowing employees to vote on the unit question and for run-off elections. 
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THE NEW SHERMAN-CLAYTON-NORRIS-LaGUARDIA ACT 


Cuares O. GREGORY* 


HIS critical discussion is now being advanced not because I dislike 

the decision in the Hutcheson case,’ but because I dislike Mr. Justice 
Frankfurter’s opinion. Most of the legal profession are reconciled to the 
decision because I believe they expected it. Indeed, some of us would 
not have been surprised if the Court had revitalized Section 6 of the 
Clayton Act? and declared that Congress had thereby intended to free 
labor unionists completely from the strictures of the Sherman Act, albeit 
Congress had (as we all thought) failed to correct the “false impression”’ 
of the Supreme Court concerning this section in spite of frequent oppor- 
tunities since 1921.3 Mr. Justice Stone’s concurring opinion in the Hutche- 
son case could almost have been outlined in advance, after a careful read- 
ing of what he said in the A pex case.‘ But who could have seriously sup- 
posed that the Court would reach its result by the devious route outlined 
in Mr. Justice Frankfurter’s opinion and acquiesced in by three other as- 


sociate justices? 
I 


The majority opinion displays a boldness of judicial technique seldom 
to be observed. With admirable deftness, the learned Justice unequivocal- 
ly removed all of organized labor’s organizational and bargaining devices, 
including inter-union competitive strife, beyond the reach of the Sherman 
Act. A dictum alone suggests that union combinations with non-union 
groups to effect control of commodity markets will still be unlawful under 
the anti-trust laws.’ Perhaps only the memory of the older Court’s unani- 

* Associate Professor of Law, University of Chicago. 

* United States v. Hutcheson, 61 S. Ct. 463 (1941). 

* Concerning the vitality of Section 6 of the Clayton Act, 38 Stat. 731 (1914), 15 U.S.C.A. 
§ 17 (1927), see Gregory, The Sherman Act ». Labor, 8 Univ. Chi. L. Rev. 222, 242 (1941). 

3 Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921). 

4 Apex Hosiery Co. v. Leader, 310 U.S. 469 (1940). See Cavers, Labor ». The Sherman 


Act, 8 Univ. Chi. L. Rev. 246 (1941). See also Gregory, The Sherman Act ». Labor, 8 Univ. 
Chi. L. Rev. 222 (1941). 


5 “So long as a union acts in its self-interest and does not combine with non-labor groups. 
...” 61S. Ct. 463, 466 (1941), citing United States v. Brims, 272 U.S. 549 (1926). 
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mous opinion in the Brims case® kept the majority of the present Court 
from resurrecting Section 6 of the Clayton Act to obviate even this re- 
maining possibility. Union lawyers, however, can console themselves with 
the reflection that, after all, this qualification was only a dictum! 

The Court’s Hutcheson opinion is not easily digested, since it is a de- 
parture from the conventional methods of judicial reasoning and is at 
variance with statutory interpretations which most of the profession had 
for years assumed to have been settled. It comprises a sort of joint exegesis 
of what Mr. Justice Frankfurter calls “these three interlacing statutes” — 
that is, the Sherman, the Clayton and the Norris-LaGuardia acts. In the 
interpretation which he evolves, the learned Justice seems to ignore what 
may be termed the “‘intellectual frame of reference” to which lawyers and 
judges in the past have clung as the only security against sinking into the 
bewildering chaos of shifting social values in a changing world. Perhaps 
his departure from these traditional grooves of thinking is salutary. But 
this is a speculation with which I could expect little agreement. I would 
suppose, rather, that many believe Mr. Justice Frankfurter to have 
thrown compass and sextant overboard and to be henceforth steering by 
dead reckoning, or by his stars. Before final judgment is passed, however, 
I think he is entitled to a more complete understanding than most people 
have as yet been willing to give his opinion in the Hutcheson case. 

Current notions concerning Mr. Justice Frankfurter’s achievement in 
that case rest chiefly upon the snap judgments formed on February 4, 
1941, when the news of the decision appeared in the daily papers. Many 
readers apparently gained the impression that the Court had construed 
the Norris-LaGuardia Act,’ purely an anti-injunction statute, to have 
foreclosed recourse as well to actions for damages and criminal proceed- 
ings against unions. Naturally all who had a modicum of legal knowledge 
and who believed that the Court had done this were shocked. But such 
an interpretation of Mr. Justice Frankfurter’s opinion is, I believe, en- 
tirely erroneous, although those who are sufficiently unbiased and reflec- 
tive to understand what his rationale was and how it looks in its proper 
context may be quite as disturbed as they were from their first impression. 

That part of the learned Justice’s opinion with which issue is most di- 
rectly taken reads as follows: 

To be sure, Congress [in the Norris-LaGuardia Act] expressed this national policy 
and determined the bounds of a labor dispute in an act explicitly dealing with the fur- 
ther withdrawal of injunctions in labor controversies. But to argue, as it is urged be- 

6 United States v. Brims, 272 U.S. 549 (1926). 

7 47 Stat. 70 (1932), 29 U.S.C.A. § 101 (Supp. 1940). 
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fore us, that the Duplex case still governs for purposes of a criminal prosecution is to 
say that that which on the equity side of the court is allowable conduct may ina criminal 
proceeding become the road to prison. It would be strange indeed that although 
neither the Government nor [the employer] could have sought an injunction against 
the acts here challenged, the elaborate efforts to permit such conduct failed to prevent 
criminal liability punishable with imprisonment and heavy fines. That is not the way 
to read the will of Congress, particularly when expressed by a statute [not indicating 
which one] which, as we have already indicated, is practically and historically one of a 
series of enactments touching one of the most sensitive national problems. Such legis- 
lation must not be read in a spirit of mutilating narrowness.® 


Issue may be taken with this passage by quoting from previous writings 
of Mr. Justice Frankfurter, published when he was a professor at the Har- 
vard Law School. Attention may be called to The Labor Injunction,? a 
learned and effective plea against the use of injunctions to curb the self- 
help methods of organized labor and in favor of the then pending Norris- 
LaGuardia bill. Answering the contention that the act would withhold 
from complainants all remedy for the wrongs they might suffer, the au- 
thors state: “No such interpretation is possible for the proposed bill, 
which explicitly applies only to the authority of United States courts ‘to 
issue any restraining order or injunction.’ All other remedies in federal 
courts and all remedies in state courts remain available.’’*° In an article 
a year later entitled “Congressional Power over the Labor Injunction,” 
Professor Frankfurter as part of a thesis urging adoption of the Norris- 
LaGuardia bill propounded this question: “Is the denial of all adequate 
judicial remedies in case of an illegal strike a denial of due process of 
law?” He answered: “This question is not pertinent, for the bill only 
withdraws the remedy of injunction. Civil action for damages and crimi- 
nal prosecution remain available instruments. Illegal strikes are not made 
legal.”’™ 

Of course, anyone taxing the learned Justice with these statements he 
made ten years ago invites the rejoinder (recently popularized by Senator 
Ashurst) that consistency is the refuge of small minds. Nevertheless, it is 
irritating to realize that Mr. Justice Frankfurter ten years ago was sure 
that the proposed anti-injunction act was intended to have no effect on 
the substantive law, but was designed to prevent, in enforcing that law, 
the abuse which had become a routine incident, i.e., the misused injunc- 

* 61 S. Ct. 463, 467 (1941). 

» Frankfurter and Greene, The Labor Injunction (1930). 

© Tbid., at 220. 


™ Frankfurter and Greene, Congressional Power over the Labor Injunction, 31 Col. L. 
Rev. 385, 408 (1931). 
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tions against labor unionists. He knew in 1930 that adoption of the 
Norris-LaGuardia Act would, for practical purposes, virtually “legalize” 
conduct against which the only convenient remedy was the injunction; 
for employers would generally not bother with suits for damages or with 
initiating criminal proceedings, except under aggravated circumstances, 
if they could not have the objectionable conduct stopped immediately. 
This, no doubt, was implicit in the advantage which labor sought in the 
passage of the act. But it is hard to believe, after reading his decade-old 
statements quoted above, that the learned Justice at that time harbored 
the conviction that once the Norris-LaGuardia Act was passed, it would 
—by implication or otherwise—revitalize Section 20 of the Clayton Act 
and in effect operate as a legislative legitimation of all specified labor ac- 
tivities under the guise of merely affording a jury trial for their fair prose- 
cution. 

The Labor Injunction shows, taken in its entirety, that the authors were 
most disturbed about the ease and informality with which business men 
throttled union self-help organizational and bargaining pressures without 
according the unionists the guarantees of due process inherent in the 
ordinary civil action for damages with its pleading stage and trial by 
jury, and in ordinary criminal proceedings with indictment or information 
and trial by jury. The book reads as if the authors did not have the Sher- 
man Act in mind at all, except insofar as the injunctive sanction was avail- 
able under it; and from the discussion of the labor sections of the Clayton 
Act one gets the impression that Congress’ attempt to help labor unions, 
having been smothered by the Supreme Court in the Duplex case, would 
best be left relegated to the oblivion which the pending bill’s adoption 
would certainly insure. 

It is possible, of course, that when the book and article cited above were 
written, Mr. Justice Frankfurter had in the back of his mind the conclud- 
ing phrase of Section 20 of the Clayton Act,” and believed that the pas- 
sage of the Norris-LaGuardia bill without specific repeal of Section 20 
would make his assurances perfectly safe but practically meaningless by 
revitalizing Section 20. For then all of the union conduct in question 
would be lawful for all purposes anyhow; and discussion of an anti-injunc- 
tion act denying all other remedies as well would become academic, since 
Congress by enacting the Norris-LaGuardia bill would already have elimi- 
nated these other remedies. But I prefer to believe that Mr. Justice 
Frankfurter had no such thoughts in his mind a decade ago; and I feel 


™“.... nor shall any of the acts specified in this paragraph be considered or held to be 
violations of any law of the United States.” 38 Stat. 738 (1914), 15 U.S.C.A. § 52 (1927). 
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absolutely sure that if he had, he would certainly have included them in 
his writings. Nevertheless, proof of the learned Justice’s good faith does 
not relieve him of the charge of inconsistency, however unimportant this 
feature may seem in questioning the use of convenient pensées d’escalier on 
which to raise a structure of Congressional intent convincing few except 
those already persuaded. 

The fact remains, then, that Mr. Justice Frankfurter, having assured 
the profession in 1930 that “all other remedies [besides injunctive relief] 
in federal courts and all remedies in state courts remain available” if the 
Norris-LaGuardia bill be adopted, now says that after its adoption cer- 
tain remedies established by Congress in the Sherman Act (civil suits for 
triple damages and criminal proceedings), and heretofore thought by the 
Supreme Court itself to apply to some of the conduct enumerated in Sec- 
tion 20 of the Clayton Act and Section 4 of the Norris-LaGuardia Act 
when indulged in restraint of commerce, are no longer available because of 
the passage of the Norris-LaGuardia Act. The wording of the quotation 
above—the use of the word “other” and the indication that ali remedies 
in state courts remain unaffected—clearly reveals his inconsistency. And 
his conviction of 1930 reflected what was everywhere generally believed 
when the Norris-LaGuardia bill was pending: that its protagonists meant 
it to be only a regulation upon the issuance of injunctions by federal 
courts. That Congress in promulgating the act so intended seems clear; 
and the fact that it did not go farther and expressly legalize for all 
purposes the conduct made non-enjoinable as its former incumbents had 
taken the pains to do with Section 20 of the Clayton Act and as the Wis- 
consin legislature had already done in its similar anti-injunction act" is 
not the Supreme Court’s business, but is the affair of Congress. One is 
almost inclined to disagree with Judge Otis who so pointedly emphasized 
that whatever else one might think of Professor Frankfurter, it would 
certainly be believed that he knew what he meant in what he wrote." 

Mr. Justice Frankfurter does not say in his Hutcheson opinion that Con- 
gress intended in 1932 to enact any more than an anti-injunction measure. 
He merely says that, after reading Congress’ statement of public policy 
in Section 2 of the act as well as the remainder of the act—all in light of 
Section 20 of the Clayton Act, which is still on the books—he believes 
(and therefore holds) that Congress in this statute intended to overrule 
the Duplex case and to reinstate what he is convinced Congress intended 
to be the law of the land in 1914. Is this reasoning justifiable? Congress in 

13 Wis. Stat. (1937) § 103.56. 

™ Dissenting in Donnelly Garment Co. v. ILGWU, 21 F. Supp. 807, 821 (Mo. 1937). 





508 THE UNIVERSITY OF CHICAGO LAW REVIEW 


the act itself and the drafters of the bill (probably including Professor 
Frankfurter’) went to great length to spell out a definition of “labor dis- 
pute’’* which would effectively dispel the notion read into Section 20 of 
the Clayton Act by the Court in the Duplex case that the anti-injunction 
provisions in such section would apply only in those labor disputes occur- 
ring between parties in the so-called “‘proximate”’ relationship of employer 
and employee. After such painstaking efforts to make certain on this 
matter, it seems significant that neither Congress nor its expert advisers, 
including Professor Frankfurter, took the trouble to make clear in the new 
statute that the union self-help conduct outlined in the second paragraph 
of Section 20 of the Clayton Act and substantially repeated in Section 4 
of the Norris-LaGuardia Act was to be made lawful for all purposes or 
even to repeat the clause of Section 20 of the Clayton Act which reads: 
*“*.... nor shall any of the acts specified in this paragraph be considered 
or held to be violations of any law of the United States.” This omission, 
in light of the very conclusion of Section 20 just quoted, and in light of 
the similar well-known provision in the Wisconsin “little Norris-LaGuar- 
dia act,” promulgated nine months before Congress adopted the Norris- 
LaGuardia Act,"’ seems significant in itself. Surely the period of gestation 
for ideas cannot be so long, albeit the evidence seems to indicate that it 
was almost ten years in this situation. For if Congress and its advisers, 
including Professor Frankfurter, had wanted and had intended to legalize 
the specified conduct for all purposes in 1932, surely it would have taken 
the trouble to say so. Certainly we may conclude that Congress and its 
advisers, including Professor Frankfurter, could have had no illusions 
about how the then-incumbent Supreme Court would interpret the Norris- 
LaGuardia Act on this point without express words to impel them. 

Furthermore, the inclusion of Section 5 in the Norris-LaGuardia Act 
seems to establish beyond doubt the true meaning of Congress in that 
statute. In that section, Congress declared: “No court of the United 
States shall have jurisdiction to issue a restraining order or injunction 
upon the ground that any of the persons participating and interested in a 
labor dispute constitute or are engaged in an unlawful combination or 
conspiracy because of doing in concert the acts enumerated in Section 4 

1S Frankfurter and Greene, op. cit. supra note 9, at 226 n. 61. 

*6 § 13 of the Norris-LaGuardia Act, 47 Stat. 73 (1932), 29 U.S.C.A. § 113 (Supp. 1940). 

17 The clause referred to is at the very beginning of § 103.53 of the Wisconsin Statutes 
(1937), which is to be compared with § 4 of the Norris-LaGuardia Act, and is as follows: “The 


” The Wisconsin 


act was approved on June 27, 1931. Wis. L. (1931) c. 376. The federal act was approved on 
March 23, 1932. 












COMMENT | 509 


of this act.”** This is what Congress included directly after Section 4. 
Now the language of this Section 5 is strangely suggestive of the language 
in Section 1 of the Sherman Act: “Every contract, combination in the 
form of a trust or otherwise, or conspiracy, in restraint of trade or com- 
merce among the several states, . . . . is hereby declared to be illegal.’”* 
Section 5 of the Norris-LaGuardia Act indicates that Congress had care- 
fully stipulated, out of abundant caution in view of some of the past feats 
of Court construction, that the act also applies to the injunction sanction 
of the Sherman Act, whether at the instance of the Attorney General or, 
in accordance with Section 16 of the Clayton Act, at the instance of 
private persons. If Congress had intended to resurrect Section 20 of the 
Clayton Act, and to revitalize the concluding clause of that section in 
order to make all of the specified conduct lawful for all purposes and not 
to be “violations of any law of the United States” (including the Sherman 
Act), it would not have worded Section 5 as it did, but wou'd have said 
so in so many words, just as it had done in Section 20 of the Clayton Act. 

Congress clearly evinced in 1932 an intention to prevent the use only 
of restraining orders and injunctions against labor unionists, even if the 
illegality of their conduct was pressed under some theory of conspiracy, 
including that appearing in the Sherman Act, I would expect Mr. Justice 
Frankfurter to agree, therefore, that any implication in the Norris- 
LaGuardia Act would seem to be that if the Supreme Court immediately 
after the act was approved had wanted to overrule the Duplex case and 
to enforce Section 20 of the Clayton Act in its entirety as he now thinks 
it should be applied, considered reflection would have kept it from doing 
so because of Congress’ apparent intent to displace Section 20 with the 
new statute and to relegate the former entirely to history. 

Mr. Justice Frankfurter quoted the report of the House Committee on 
the Judiciary dealing with the proposed Norris-LaGuardia bill, as fol- 
lows: “The purpose of the bill is to protect the rights of labor in the same 
manner the Congress intended when it enacted the Clayton Act,.... 
which act, by reason of its construction and application by the Federal 
courts, is ineffectual to accomplish the Congressional intent.’”° Let us 
assume that this statement is true; still, it does not mean a great deal. 
Members of the House of Representatives in 1932 did not know any more 
about what Congress intended to enact in 1914, eighteen years earlier, 
than we know. Even discounting the suspicion that Congress itself was 
8 47 Stat. 71 (1932), 29 U.S.C.A. § 105 (Supp. 1940). 

9 26 Stat. 209 (1890), 15 U.S.C.A. § 1 (1927). 
2°61 S. Ct. 463, 468 (1941). 
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merely throwing a sop to the unions in the Clayton Act and was deliber- 
ately appearing to say more than it meant, paragraph 2 of Section 20” 
was so punctuated with the qualifying words “peaceful,” “peacefully,” 
“lawful” and “lawfully,” words which should fairly be read in light of the 
meaning then generally given them in the context in question if the true 
intent of Congress is sought, that the intent may well have been to 
leave things as they already were while seeming to do otherwise. At least 
it is not obvious that Congress meant to do what is generously attributed 
to it by latter-day Supreme Court justices and by politicians; and there is 
some respectable support for the interpretation placed on the legislative 
intent by the Supreme Court in the Duplex case. In any event, as far 
as the meaning of Section 20 was concerned, we can assume that Congress 
in 1932 had accepted the Supreme Court’s interpretation as controlling. 

Mr. Justice Frankfurter might well have quoted a House committee 
report of earlier days and have supported his argument by retailing Con- 
gressman Webb’s illuminating explanation of the concluding catch-all 
clause in Section 20 legalizing generally the specified conduct: “[H]aving 
recognized and legalized the acts set forth in Section 18 [eventually Sec- 
tion 20], so far as the conscience side of the court is concerned, the com- 
mittee feels that no harm can come from making those acts legal on the 
law side of the court, for anything that is permitted to be done in con- 
science ought not to be made a crime or forbidden in law.’ It is true 


that Congressman Webb was ingenuous in supposing that Section 20, up 
to but not including the catch-all clause, “legalized” and “‘permitted” the 
conduct specified merely because Congress had made it non-enjoinable. 
For this part of the section was not devised to permit anything “to be 
done in conscience,” but was designed rather to prevent misuse of the 
equitable remedy of injunction and to compel recourse to something more 
nearly approaching due process and fair play in the trial of labor unionists. 


2 “And no such restraining order or injunction shall prohibit any person or persons, whether 
singly or in concert, from terminating any relation of employment, or from ceasing to perform 
work or labor, or from recommending, advising, or persuading others by peaceful means to do 
so; or from attending at any place where any such person or persons may Jawfully be, for the 
purpose of peacefully obtaining or communicating information, or from peacefully persuading 
any person to work or to abstain from working; or from ceasing to patronize or to employ 
any party to such dispute, or from recommending, advising, or persuading others by peaceful 
and /awful means so to do; or from paying or giving to, or withholding from, any person en- 
gaged in such dispute, any strike benefits or other moneys or things of value; or from peaceably 
assembling in a lawful manner, and for lawful purposes; or from doing any act or thing which 
might /awfully be done in the absence of such dispute by any party thereto; nor shall any of the 
acts specified in this paragraph be considered to be violations of any law of the United States.” 
38 Stat. 738 (1914), 29 U.S.C.A. § 52 (1927) (italics added). 


* Frankfurter and Greene, op. cit. supra note 9, at 160 n. 108. 
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If the committee’s, and Congress’, inclusion of the catch-all clause de- 
pended upon this reasoning, it is small wonder that Congress refused to 
repeat this anomoly in Section 4 of its 1932 statute. Perhaps Congress in 
1914 complacently accepted the committee’s amendment sponsored by 
Mr. Webb because it felt that in view of the qualifying words “peaceful” 
and “lawful,” taken at their accepted value in their 1914 context of labor 
dispute cases, including the Sherman Act, the catch-all clause meant 
nothing much at all and might be left in as political good will. For this 
would not be the first time that Congress had passed a law in terms which, 
because of well-known judicial conventions, it knew amounted to an in- 
vitation to the courts to render the statute’s innate sterility apparent. 
This interpretation of the facts, although it may well be decried as muti- 
lating narrowness, seems plain common sense. 

The naiveté of Congressman Webb seems pardonable; for even if he 
was a lawyer by training, he was essentially a politician and a statesman. 
But this extenuating plea cannot be made by Mr. Justice Frankfurter, 
since he is essentially a scholar. Hence his statement in the Hutcheson 
opinion that “that which on the equity side of the court is allowable con- 
duct’? seems doubly surprising. He apparently assumes that because 
the remedy of injunction is withdrawn, purely because of the abuses to 
which it had been put when enforcement of the law was entrusted solely 
and informally to individual judges, the conduct thought to have been 
sufficiently unlawful to merit enjoinability had henceforth become per- 
fectly lawful. His reference to the “equity side of the court” heightens the 
unrealism which colors his remarks. A more realistic picture reveals one 
human being—a federal district judge—who has various sanctions at his 
disposal to employ against allegedly over-exuberant labor unionists; and 
he uses that sanction which the moving party has invoked, be it equitable, 
civil action for damages, or criminal, common law or statutory. Now the 
anti-injunction act of 1932 did not make any conduct “allowable” in any 
sense of the word whatsoever. It merely signified that the judge in ques- 
tion was henceforth forbidden to use the sanction ordinarily employed 
by the chancellor of the past—the injunction. To build upon this and to 
call the conduct thenceforth “allowable” is clearly wrong. Nor is it any 
condonation that the practical effect of rendering certain labor union ac- 
tivity non-enjoinable has discouraged employers and businessmen from 
pursuing the remaining more formal legal sanctions still available against 
the conduct of labor unionists thought to be objectionable. If the upshot 
of anti-injunction legislation has been a virtually complete victory for 
the unions, that is no more than they were tactically angling for and 

*3 See the quotation on pages 504-s. 
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should be no more than they are entitled to. And if aggrieved persons wish 
to press the more formal legal remedies against them, the fact that they 
have been deprived of the remedy of injunction is certainly a poor reason 
for denying them any recourse to the courts in the absence of legislation 
changing the substantive law. 


II 


This is the case against Mr. Justice Frankfurter’s opinion in United 
States v. Hutcheson. The antidote, if an opportunity ever occurs for its 
administration, is for a majority of the Court to treat his entire opinion 
as dictum and to adopt as the proper rationale of the decision Mr. Justice 
Stone’s opinion. For however the profession may regard the result of the 
case, they must admit that it was to have been expected after the Apex 
case. And the position adopted by the Court as a whole toward the Sher- 
man Act as it bears on labor union activities is thoroughly defensible, once 
it has taken the jump required in holding that unionization of entire in- 
dustries is acceptable as a means of keeping non-union goods from com- 
peting in national markets with union-made goods—a jump which the 
Court took in the Apex case with colors flying.”* 

What the profession must find hard to take is not the result but the 
frank avowal in the majority opinion of Mr. Justice Frankfurter that the 
Court is willing to strain the words of Congress—to read legislation in a 
spirit of mutilating broadness—just as long as it may achieve the result it 
thinks desirable. This technique is one which the liberals deplored when 
it was exercised by the members of the old Court. It may be said for some 
of the former incumbents, however, that they probably never doubted 
what they said. But this is hard to believe of anybody with Mr. Justice 
Frankfurter’s well-known perspicuity. Still, it is an amazing psychologi- 
cal phenomenon how far a wish can carry one. Nor does the quotation 
from Holmes help Mr. Justice Frankfurter’s argument.** Holmes in his 


4 Cf. Stone, J., in Apex Hosiery Co. v. Leader, 310 U.S. 469, 503-4 (1940). See also 
Gregory, Labor’s Coercive Activities under the Sherman Act—The Apex Case, 7 Univ. Chi. 
L. Rev. 347, 352 (1940), and Gregory, The Sherman Act ». Labor, 8 Univ. Chi. L. Rev. 222, 
241-43 (1941). 


25 61 S. Ct. 463, 468 (1941), quoting Johnson v. United States, 163 Fed. 30, 32 (C.C.A. 1st 
1908): “A statute may indicate or require as its justification a change in the policy of the law, 
although it expresses that change only in the specific cases most likely to occur to the mind. 
The Legislature has the power to decide what the policy of the law shall be, and if it has inti- 
mated its will, however indirectly, that will should be recognized and obeyed. The major 
premise of the conclusion expressed in a statute, the change of policy that induces the en- 
actment, may not be set out in terms, but it is not an adequate discharge of duty for courts 


to say: We see what you are driving at, but you have not said it, and therefore we shall go on 
as before.” 
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greatness has become something like Scripture—he can frequently be 
quoted on both sides of an argument; and the quotation which Mr. Justice 
Frankfurter includes in his opinion neatly proves my point. 

Mr. Justice Roberts, in his brief but pointed stricture on the interpre- 
tative process employed by Mr. Justice Frankfurter, cloaks beneath his 
judicial dignity a resentment which I have been less able to conceal. In- 
deed, a remark of Professor Frankfurter’s in The Labor Injunction sug- 
gests an adequate commentary on the technique he employed in the 
Hutcheson case. Concerning the judicial working over which Section 20 
of the Clayton Act had received at the hands of the Supreme Court, he 
wrote: ‘“The result justifies an application of a familiar bit of French 
cynicism: the more things are legislatively changed, the more they remain 
the same judicially.’’*? In view of the sentiments approved by a majority 
of the present Court, I am inclined to believe that the Jess things are legis- 
latively changed, the Jess they remain the same judicially. 

Before concluding, I want to remark that I have written this because 
I don’t want to see Mr. Justice Frankfurter establish his bizarre interpre- 
tation of the Congressional acts involved, particularly that part of it 
portraying the net effect of the Norris-LaGuardia Act. I feel particularly 
concerned because he tries to clinch his position by pointing out that a 
contrary interpretation would be ignoring the will of Congress by con- 
struing the intent “in a spirit of mutilating narrowness.’”** In my opinion 
he has presented an entirely false picture of what Congress undertook to 
do in passing the Norris-LaGuardia Act. If social changes are to take 
place rapidly in our country, I believe that our legislatures should intro- 
duce them. They alone are answerable directly to the political pressures 
registered at the polls on election day.”® If there is any “mandate of 1936”2° 

*In his dissent Justice Roberts said: “By a process of construction never, as I think, 
heretofore indulged by this court, it is now found that, because Congress forbade the 
issuing of injunctions to restrain certain conduct, it intended to repeal the provisions of the 
Sherman Act authorizing actions at law, and criminal prosecutions for the commission of 
torts and crimes defined by the anti-trust laws. The doctrine now announced seems to be that 
an indication of a change of policy in an Act as respects one specific item in a general field of 
the law, covered by an earlier Act, justifies this court in spelling out an implied repeal of the 
whole of the earlier statute as applied to conduct of the sort here involved. I venture to say 
that no court has ever undertaken so radically to legislate where Congress has refused to do 
so.” 61 S. Ct. 463, 472 (1941). 

*7 Frankfurter and Greene, op. cit. supra note 9, at 176. 

28 See the quotation on pages 504-5. 

** This plea for allowing legislatures to establish controlling economic and social policy 


is essentially what I was driving at in Gregory, Peaceful Picketing and Freedom of 
Speech, 26 A.B.A.J. 709 (1940). 


3° Cf. the remarks of Gadola, Circuit Judge, in General Motors Corp. v. [IUAWA (Genesee 
County, Michigan 1937), reprinted in Landis, Cases on Labor Law 19 (1937 Supp.), in grant- 
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or of 1940, it is not for the courts to react to it as men of good will. 
Policy-making in a democracy is the function of the legislatures. The 
courts certainly share this function to the extent that they ultimately 
declare what these social values are in particular cases. But this function 
does not privilege them to write anew where Congress has already spoken. 
The present court had already declared what the Sherman Act means in 
its application to labor unions before the Hutcheson decision came down.* 
Mr. Justice Stone completed the job, as far as he was concerned, within 
the purview of his designated task. It now remains to be seen whether 
Congress will let Mr. Justice Frankfurter’s “extrapolation” stand. 

Congress may have to deal firmly with the current over-exuberance of 
labor unionists in wasteful jurisdictional disputes, both between crafts of 
the same federation and between federations themselves, and in the de- 
fiance of certifications by the National Labor Relations Board. No doubt 
Congress intended in the National Labor Relations Act to obviate labor 
strife by giving labor the organizational facilities for which they had been 
struggling over a century. But the upshot has been an entirely unforeseen 
exploitation of Section 13 of that act;** and the area of disputes has been 
broadened and their intensity heightened since its passage. Many fear 
that Congress may react too violently against this new exuberance and 
may introduce checks of such a severe nature under the name of imposing 
correlative responsibility on the unions as to imperil much of the social 
gain achieved during the past few years. Hence it behooves us not to push 
too fast or too far and to leave social development to the body best 
equipped to direct it. 

What area remains within which the Sherman Act still applies against 
labor? In general, it might be said still to apply where a union cooperates 
with one or more manufacturers to police a competitive area in an attempt 
to exclude the commodities of non-members of the combination. This, I 
take it, is approximately the Brims case. But suppose that the union 
exercises its power against the introduction of certain commodities, with- 
out combining with producers, because it dislikes the economic effect of 
such commodities on immediate union welfare? The “concrete mixer” 


ing an injunction in a sit-down strike: “At the outset of the argument on behalf of the de- 
fendants, counsel stated that we were now not operating under the laws of 1898, but were 
operating under the clear mandate of the people as expressed in 1936, probably referring to the 
election of 1936.” 

3* Apex Hosiery Co. v. Leader, 310 U.S. 469 (1940). 


3? “Nothing in this Act shall be construed so as to infertere with or impede or diminish in 
any way the right to strike.” 49 Stat. 457 (1935), 29 U.S.C.A. § 163 (Supp. 1940). 
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case*? is a good example of what I have in mind. A union which feared 
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that ready-mixed concrete trucks will deplete the demand for its members 
in the building trades refused to allow its members to work on them unless 
unnecessary men were hired to “assist” in operating them. As a conse- 
quence, the trucks were not bought and thus the “interstate commerce” 
in them is destroyed—that is, out-of-state markets for them are sup- 
pressed. While this might seem to be a violation of the Sherman Act with- 
in Mr. Justice Stone’s position, can it not be said that this stoppage of 
importation is no “more than that which is incidental to every strike 
causing a shutdown of a manufacturing plant whose product moves in 
interstate commerce or stopping building operations where the builder 
is using material shipped to him in interstate commerce,”*4 to use his 
own words from his Hutcheson opinion? And cannot the same be said of 
the new “kitchen cabinet” case?*5 Likewise, the “plywood” case** seems 
to fall within this test. 

And what about the Brims case itself—that case which we all assume 
would stand up even today if it were again to arise before the Court?3? 
I think we had better reconsider this assumption, for the Court has com- 
mitted itself so far that even Mr. Justice Stone might find it difficult to 
retract sufficiently to maintain a conviction in that case. After all, it is 
not signally different from the situation which appeared in the Lake Valley 
case.3* The Court merely decided in that case that there was a “labor 
dispute” and that no injunction might issue. Nevertheless, since “the 
union acts in its self-interest,” to quote Mr. Frankfurter, ‘and does not 
combine with non-labor groups,”** except to maintain a trade agreement 
with unionized distributors, where is the offense against the Sherman Act 
by unionists who articulate their embargo on “‘outside” milk by picketing 
—conduct fairly described in Section 20 of the Clayton Act and in Sec- 
tion 4 of the Norris-LaGuardia Act? I take it that if the Brims case were 


33 United States v. Carrozzo, an indictment returned in the United States District Court for 
the Northern District, Eastern Division, of Illinois on June 24, 1940. The Government lost 
this case. 

3461 S. Ct. 463, 470 (1941). 

3s United States v. Goedde & Co., an indictment returned in the United States District 
Court for the Eastern District of Illinois, September 21, 1940. 

36 United States v. United Brotherhood of Carpenters and Joiners of America, an indict- 
ment returned in the United States District Court for the Northern District, Eastern Divi- 
sion, of Illinois, on February 1, 1940. The Government lost this case. 

37 See assurances of this in the opinion of Stone, J., in Apex Hosiery Co. v. Leader, 310 U.S. 
469, 501 (1940), and the dictum of Frankfurter, J., referred to in note 5 supra. 

38 Milk Wagon Drivers’ Union v. Lake Valley Farm Products, Inc., 61 S. Ct. 122 (1940). 
39 61 S. Ct. 463, 466 (1941). 
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to arise again, the sole inquiry of at least four members of the present 
Court would be: How did the union exert its exclusionary pressure? If it 
was by picketing, by strike or by boycott or by any conduct which might 
fairly be said to have been described in either of the sections just referred to, 
then according to Mr. Justice Frankfurter there would be no violation of 
the Sherman Act no matter how drastically the union sanction would have 
imposed a control on a commodity market. For would not the union 
have been acting in self-interest in keeping out ‘“‘non-union’’ goods, even 
if they were union-made but fabricated by a competing union? 

Are not the Lake Valley and the new “kitchen cabinet” cases very much 
like the Brims case in this and in other respects, including the feature of 
combination with non-labor groups? It looks as if the only escape, lacking 
a clear pronouncement from Congress to the contrary, is for those in- 
terested in the unrestricted movement of goods in national markets to 
“play ball” with the unions—and with the right unions, at that. Whether 
or not this pessimistic forecast is to be the last word, without further 
legislation, may be revealed in the near future, for the Anti-trust Division 
of the Department of Justice is said to have been allowed to appeal di- 
rectly to the Supreme Court in the “plywood” and the “‘concrete mixer” 
cases. But even this locus poenitentiae will not afford an opportunity to 
instruct the profession concerning the Court’s attitude toward violations 
of the Sherman Act as flagrant as that in the old Brims case. 


AND WHAT OF THE APEX CASE NOW? 


Davin F. Cavers* 


N the February number of the Review Mr. Gregory and I set forth in 
separate articles our respective views concerning the applicability of 
the Sherman Act to labor restraints, in the light of the Apex case.’ 
Mr. Gregory, in the preceding comment, now returns to the problem with 
his analysis of the majority’s position in the recent Hutcheson case. My 
present comment, discussing chiefly the relation of that case to its prede- 
cessor, the Apex case, is not self-sufficient; for its full understanding, a 
reading of my previous article and Mr. Gregory’s comment on the Hutche- 
* Visiting Professor of Law, University of Chicago (1940-41); Professor of Law, Duke 
University; Editor-in-Chief, Law and Contemporary Problems. 


t Gregory, The Sherman Act ». Labor, 8 Univ. Chi. L. Rev. 222 (1941); Cavers, Labor 9. The 
Sherman Act, 8 Univ. Chi. L. Rev. 246 (1941). 
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son case is called for. In view of this fact and in the interest of brevity, 
citations to the statutes and cases noted herein have not been supplied. 


Mr. Gregory has not spared the rod in castigating Mr. Justice Frank- 
furter’s opinion in the Hutcheson case. If Part I of Mr. Gregory’s article 
could be made required reading for the American bar and a Gallup poll 
taken of their reactions, I think an overwhelming majority would register 
their approval of the author’s strictures and, if the yardstick could meas- 
ure attitudes qualitatively, I should expect a high degree of vehemence. 

For a court to have produced such a reaction is, I think, unfortunate. 
Of course the judiciary should not strive always to win the bar’s plaudits 
or even to avoid its condemnation; but to justify an opinion which arouses 
a hostile professional response, the need for that course should be clear. 
Indulgence in tactics calculated to épater le bourgeois is denied to courts. 
In the discharge of their function as interpreters of legislation, it is impor- 
tant that they act, wherever possible, in such fashion as to minimize the 
friction engendered when new legislation is introduced into the body of 
accepted law. Only when this would require the sacrifice of the policy basic 
to the legislation should professional attitudes be disregarded. Peculiarly 
is this true in a field where, as here, pre-existing social and economic con- 
flict had produced a situation surcharged with emotion. 

Seldom has there been so little occasion for challenging professional 
convictions—or prejudices, if you will. Two courses were plainly open to 
the majority, neither of which would have evoked a response at all com- 
parable to that which I am sure Mr. Justice Frankfurter’s opinion will 
produce. The majority came to the very brink of taking one of the al- 
ternatives; Mr. Justice Stone in his special concurrence took the other. 
Let us consider these alternatives briefly. 

1. The Clayton Act, Section 20, would have sufficed to legalize the 
activities of the defendant but for the rulings in the Duplex and Bedford 
cases to the effect that only persons proximately in the relation of employer 
and employee come within that section’s scope.? Those cases had been 
decided by divided courts; for years they had been subjected to criticism 
by economists and legal scholars, as well as to attack by labor leaders. 
If the court which in a few years had overruled Swift v. Tyson and perhaps 
a dozen other landmark decisions, had overruled the Duplex case and had 
reconstrued the Clayton Act to eliminate the requirement of proximate 
relationship, no one would have been surprised and only die-hards ag- 


? This assumes, of course, the dismissal of the Government’s scarcely plausible contention 
that the defendants’ acts did not fall within the categories listed in the second paragraph of §20. 
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grieved. The Norris-LaGuardia Act need have been invoked, if at all, 
only to rebut the inference of Congressional acquiescence in the earlier 
decisions construing the Clayton Act. 

This may seem but another way of beating the devil around the stump. 
Why should the bar accept this tactic, yet object vigorously to the course 
taken? One reason is that an assumption by the Court of direct responsi- 
bility for the change instead of attributing it to the Congress would have 
prevented ad hominem charges of inconsistency which Mr. Gregory has 
discussed. A second reason, which to me seems more important, is that the 
overruling of the Duplex case would not have required the employment of 
a novel process of statutory construction, the consequences of which are 
difficult to measure. Will this process be commonly resorted to? If so, 
what will be the impact of new legislation—that now on the books and 
that to be enacted—on existing law? These questions, for which ready 
answers cannot be expected, will heighten the sense of insecurity already 
created by the demolition of constitutional landmarks. And insecurity, 
in a social group as in an individual, is a prolific breeder of conflict. 

2. An alternative to the course chosen, still simpler than overruling the 
Duplex case, was that chosen by Mr. Justice Stone who found no need to 
rely upon the Clayton and Norris-LaGuardia acts since the indictment, 
in his opinion, charged no offense under the Sherman Act. Unless the ma- 
jority entertained serious doubt as to his conclusion, why should it have 
resorted to what was essentially matter in defense to sustain the demurrer, 
especially in view of the price that course exacted? If the majority did 
question the applicability of the Apex case, or wished-to abandon this 
decision which all four justices had accepted but eight months before, then 
disclosure of the new position was imperatively called for. On the other 
hand, if the A pex case is to be adhered to, no opportunity should be lost to 
clarify its rationale. The interpretation of the Clayton Act could well have 
been foreshadowed by dictum or left to a case where recourse to that 
statute alone would have provided a defense to prosecution under the 
Sherman Act. 

Presumably now we must await, for a further elucidation of the applica- 
tion of the Sherman Act to labor restraints, the coming of cases where the 
Clayton-Norris-LaGuardia Act will provide no defenses. These cases 
will doubtless fall into one of two categories: (a) cases where the labor 


3 My own view is that Mr. Justice Roberts in his dissent has exaggerated the novelty of the 
technique of statutory construction employed and Mr. Justice Frankfurter, by his opinion in 
FTC v. Bunte Bros., 61 S. Ct. 580 (1941), indicates that the technique will be used with cir- 
cumspection. But fear, once aroused, is seldom quieted by assurances of this sort. 
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restraint is imposed by a strike or boycott conducted with violence and 
(b) cases where the labor union combines with a non-labor group to pursue 
their respective ends, a category recognized in a dictum by Mr. Justice 
Frankfurter, citing the Brims case.‘ 

The first of these categories promises alone to give rise to a sufficient 
number of cases to justify an examination of Mr. Justice Stone’s separate 
opinion in the Hutcheson case for further evidence as to the meaning of the 
Apex decision. Such an examination reveals no deviation from the line of 
decision, but in formulating his position Mr. Justice Stone has surprisingly 
failed to utilize a conception of the function of the Sherman Act which 
seemed central to his thesis in the A pex case. 

In the latter opinion, Mr. Justice Stone delimited the scope of re- 
straints actionable under the Sherman Act to “the prevention of restraints 
to free competition in [interstate] business and commercial transactions.” 
It was to be the character of the transactions restrained rather than the 
directness of the restraint’s effect on interstate commerce which was to 
determine the applicability of the act. In the Hutcheson case, however, 
this test is relegated to a secondary position; in its stead the primary test 
is whether the restraint is “incidental to the conduct of a local labor dis- 
pute.” There is a reversion to language reminiscent of the earlier cases, 
the Levering and Leather Workers’ cases in particular. 

This is not wholly to be wondered at. In my previous article I pointed 
out that the test of ‘business and commercial restraints’ was generally 
consonant with the test, couched in terms of direct and indirect effects on 
interstate commerce, which had been employed in the preceding cases.5 
In ironic corroboration of that comment, I fell unwittingly into the lan- 
guage of the earlier test in endeavoring to reformulate the test which 
seemed to me indicated by Mr. Justice Stone’s thesis.° 

4 The limits of these categories are far from clear. Is the process of infusion which brings 
§§ 2 and 13 of the Norris-LaGuardia Act into the first paragraph of § 20 of the Clayton Act 
equally effective to bring § 4 of the former act into the second paragraph of § 20? Even so, 
labor practices involving fraud or violence would still be denied immunity. The exception 
carved for the Brims case leaves in doubt the status of restraints discriminating against prod- 
ucts embodying technological improvements, such as that presented by the “kitchen cabinet” 
case. Some contractors may find such restrictions profitable, however costly to the consumer, 
and acquiesce readily in their imposition, though the fact, or evidence, of combination may be 


lacking. And do all such restraints relate to “working conditions” so as to obtain the immunity 
which § 20 affords? 


5 Cavers, op. cit. supra note 1, at 251. 

*T stated, ibid., “The question the court should have raised was: would the agreement 
which the union was seeking to impose by its strike have restrained interstate commerce?” A 
more satisfactory statement would have substituted “business and commercial transactions” 
for “commerce” in that sentence and, incidentally, in the second sentence following it. 
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My effort at reformulation was inspired by a desire to escape a difficulty 
which I found in the “business and commercial transactions’ test, as de- 
veloped in the Apex opinion. To formulate that test so that it would not 
bring all strikes in plants producing for interstate commerce within the 
compass of the Sherman Act, Mr. Justice Stone felt obliged to qualify it 
by the requirement that only such labor restraints as had a substantial 
effect on the market (e.g., on price or supply) were restraints on “business 
and commercial transactions.” But this qualification meant that in certain 
critical situations unions would be debarred from protecting their gains 
while in others they would be free to restrain interstate business and com- 
mercial transactions simply because their action was on a small scale.’ 

My own reading of the cases led me to conclude that, except for the 
Second Coronado case, all prior decisions could be reconciled to the “‘busi- 
ness and commercial transactions” test if the determination of that test 
were made to rest, not on the temporary interruption to interstate com- 
merce incidental to a union’s attempt by coercion to impose its will on an 
employer, but on the agreement which such coercion or its threat was 
designed to exact from the employer. Where such an agreement would 
result in restraining interstate “business and commercial transactions,”’ 
then an apt case for the invocation of the Sherman Act seemed to me to be 
presented, whether the restraint had been agreed to or a boycott or strike 
had been called to enforce it. Whether the Clayton Act would afford a 
defense in such a situation was a question into which I did not inquire. 

Mr. Justice Stone’s opinion in the Hutcheson case is not open to the 
criticisms which I directed to his employment of the “substantial effect” 
qualification. However, along with the qualification, the test to which it 
was attached seems to have been forgotten in the Hutcheson opinion. This 
is to be regretted. The Apex opinion gave promise of establishing a con- 
ception of the function of the Sherman Act which, when refined and 
matured, would have set to rest a problem that has plagued the Court for 
half a century. It is to be hoped that, with the judicial enactment of the 
Clayton-Norris-LaGuardia Act, the Court can refurn to the interrupted 
task of delimiting the scope of the Sherman Act. 


7 Space limitations preclude the development here of these criticisms, which are presented 
in Cavers, op. cit. supra note 1, at 249-50, 253-54. 





THE 
UNIVERSITY OF CHICAGO LAW REVIEW 


VOLUME 8 APRIL 1941 NUMBER 3 


BOARD OF EDITORS 


WaLter J. BLum, Editor-in-Chief 
James A. DuNKIN Byron E. Kasot 
REUBEN FRODIN Jerome S. KatzIn 
ALEXANDER I. LOWINGER 


Associates 
SrwnEy Davis Kent LUKINGBEAL 
ALLAN C, FERGUSON Mozart RATNER 
Epwarp R. GusTAFSON GrEoRGE W. ROTHSCHILD 
J. Gorpon Henry Wrttram H. Speck 
Joun B. Howarp Josrru STEIN 
WILLARD LASSERS Writ1am P. THompson 
HERBERT LESSER RicHArD F. Watt 


E. W. PuTTKAMMER Joun B. PHILiirs 
Faculty Adviser Business Manager 


NOTES 


GUBERNATORIAL DISABILITY 


Circumstances attending the long illness of the late Governor Henry Horner 
of Illinois illustrate the inadequacy of state constitutional provisions for the 
disposition of the powers and duties of the chief executive in case of his dis- 
ability." These provisions are deficient in that they fail to define disability or 
to provide an adequate means of determining whether the incumbent is in- 
capable of performing his official duties because of physical or mental inability. 
Because of this constitutional inadequacy the citizens’ interest in being assured 
that the governor’s duties are performed by the proper elected official is poorly 
protected under most state constitutions. 

On November 8, 1938, Governor Horner suffered a heart attack. Later that 
month when he was able to travel, the governor went to Florida to rest and 
recuperate, and he remained there for four and a half months. During this pe- 

* Til. Const. art. 5, § 17 provides, “In case of the death, conviction on impeachment, failure 
to qualify, resignation, absence from the state, or other disability of the governor, the powers, 


duties and emoluments of the office, for the residue of the term, or until the disability shall be 
removed, shall devolve upon the lieutenant governor.” 


§21 
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riod Lieutenant-Governor Stelle acted as governor under the constitutional pro- 
vision that the duties of the chief executive shall devolve upon the lieutenant- 
governor when the governor is absent from the state.? Upon his return to the 
state in April, 1939, Mr. Horner resumed the duties of governor, but during the 
months which followed there were periods of considerable length when he did 
not go to his state-house offices. During these periods the governor’s functions 
were conducted from his office in the executive mansion; and, apparently, few 
persons other than his closest friends and advisers were permitted to see him.’ 
Conflicting reports and rumors regarding the governor’s actual condition were 
widespread. Mr. Horner’s political opponents of both parties said that the gov- 
ernor was unable to perform the duties of his office and that these were being 
performed in his name by a “bedside cabinet.”” They urged that Governor 
Horner was disabled within the meaning of the constitution and that Lieu- 
tenant-Governor Stelle should be acting as chief executive. In contrast, the 
governor and his close political associates insisted that his seclusion was merely 
for the purpose of conserving his strength and hastening his recovery.4 They 
said that although he was not physically strong, he was mentally alert and well 
able to make executive decisions. These conflicting reports left the people of 
Illinois uninformed as to whether an official elected by them was actually func- 
tioning as governor. 

During the campaign preceding the primary election of April, 1940, the gov- 
ernor’s physical condition became a political issue. Governor Horner supported 
a “regular” slate of candidates for the Democratic nomination; while Lieu- 
tenant-Governor Stelle, as candidate for the gubernatorial nomination, headed 
a “rebel” slate. On March 12, the Democratic minority leader in the Illinois 
house of representatives who was the “‘rebel”’ slate candidate for nomination 
for United States Senator, suggested the appointment of a committee of clergy- 
men and physicians to examine the governor and report upon his condition.’ A 
week later a Chicago lawyer threatened institution of quo warranto proceedings 
to determine Governor Horner’s right to continue in office. To a general charge 
that the Governor was incapacitated, the complainant added the specific charge 
that the state board of pardons and paroles had failed to function because of the 


2 It seems to be the practice in Illinois for the governor upon leaving the state and upon 
returning to file with the secretary of state a formal notice of his prospective absence or return 
which indicates the day, and sometimes even the hour, at which the duties of the gubernatorial 
office will devolve upon the lieutenant-governor or will be resumed by the governor. In the 
instant case a notice of absence was filed November 25, 1938, a notice of return on April 8, 
1939. 

3 See Chicago Tribune, col. 7, p. 1 (March 12, 1940). 

4 See Chicago Tribune, col. 2, p. 8 (March 6, 1940); Chicago Tribune, col. 2, p. 9 (March 13, 
1940); Chicago Tribune, col. 7, p. 1 (March 19, 1940); Champaign-Urbana (Ill.) News- 
Gazette, col. 2, p. 1 (March 13, 1940). 

5 Chicago Tribune, col. 2, p. 9 (March 13, 1940). 

¢ Champaign-Urbana News-Gazette, col. 7, p. 1 (March 19, 1940). 
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governor’s illness. Furthermore, the Republican speaker of the Illinois house 
of representatives suggested another means of securing a judicial determination 
of disability. He proposed that the state auditor, who was the candidate for 
renomination on the “‘rebel’’ slate, should refuse to approve warrants for Gov- 
ernor Horner’s salary and household expenses and thus force him into court.’ 
Although none of these proposals was acted upon, the pre-primary controversy 
reached a climax on the day preceding the election. Lieutenant-Governor Stelle, 
on April 8, proclaimed that he was acting governor.® He issued a call for a 
special session of the General Assembly, to meet on the same day named in a 
similar call issued two days earlier by Governor Horner.’ He also wrote to the 
director of the department of finance dismissing that official from office. These 
actions met immediate rebuff. The director of finance refused to accept dis- 
missal by Mr. Stelle. The secretary of state recognized Governor Horner’s as 
the official call for the special session of the General Assembly by affixing the 
state seal to it. The attorney general advised other state officials that any action 
which Mr. Stelle might take as acting governor would be without legal effect 
because it would be unsupported by the constitution. Finally, Governor Horner, 
himself, in a statement issued from his office, declared that he was performing 
the duties of governor and would continue to do so."° 

Although the “‘regular” slate of candidates supported by Mr. Horner won 
the democratic nomination in the primary election on April 9," the controversy 
over the governorship continued until the special session of the General As- 
sembly met on April 30. Mr. Stelle declared that he was still acting governor.” 
Moreover, when he left the state for a few hours, the president pro tem. of the 
senate, upon whom the duties of governor devolve next after the lieutenant gov- 
ernor, announced that he would be acting governor in Mr. Stelle’s absence." 
The issue of the governor’s disability was indirectly raised in a protest against 
the certification by the State Canvassing Board of results in the primary elec- 
tion. This board is composed of the governor, the secretary of state, and the 
state treasurer, but the governor and the treasurer had both been represented 
by proxies at the canvassing and certification of the primary returns. The state 
auditor, who had been declared defeated for renomination on the ‘‘rebel’’ slate, 
filed a protest contending that the certification was invalid because the governor 


7 Chicago Tribune, col. 7, p. 1 (March 19, 1940). 
8 See Chicago Tribune, col. 7, p. 1 (April 8, 1940); Chicago Tribune, col. 1, p. 7 (April 9, 
1940). The important role of the press in these events should not be overlooked. 


9° The lieutenant-governor took the position that a call issued by him would be necessary to 
make the legislative session legal, since the governor’s disability rendered illegal any call issued 
in his name. Champaign-Urbana News-Gazette, col. 8, p. 1 (April 6, 1940). 


© Chicago Tribune, col. 1, p. 1 (April 9, 1940); Chicago Tribune, col. 1, p. 7 (April 9, 1940). 
*! Chicago Tribune, col. 6, p. 1 (April 10, 1940). 

™ Champaign-Urbana News-Gazette, col. 4, p. 1 (April 12, 1940). 

"3 Champaign-Urbana News-Gazette, col. 2, p. 1 (April 16, 1940). 
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and the treasurer had not attended the meeting in person."4 He seemed to take 
the position that the duties of these officers as members of this board are non- 
delegable, which might be considered an attack, by analogy, upon the delegation 
of still other duties by the governor because of his illness. When the General 
Assembly convened, however, the senate and the house of representatives each 
appointed a committee to call upon Governor Horner and notify him that the 
legislature was in session in response to his call. The members of these commit- 
tees reported that they found the governor in comparatively good health; most 
of them seem to have considered him capable of performing the duties of his 
office. Moreover, Mr. Stelle presided at the opening session of the senate."s 
Since this is a duty imposed by the constitution upon the lieutenant-governor, 
he thus seemed to have relinquished, at least temporarily, his claim that he was 
acting governor. 

At this time an action for a writ of mandamus to compel Lieutenant-Gover- 
nor Stelle to serve as acting governor was pending in the Circuit Court of Mc- 
Lean County. The complaint in this action, filed in mid-April by a Chicago 
resident, had named both Mr. Stelle and Mr. Horner as defendants and had 
charged that they were permitting others to perform the duties of governor. 
The court had been asked to appoint a medical commission to determine Gov- 
ernor Horner’s fitness for office. Summonses had been served on the governor 
and the lieutenant-governor on April 19 by a deputy sheriff’s leaving copies at 
their Springfield offices. The governor’s secretary had delivered his summons 
to the attorney general for appropriate action. Claiming exclusive authority 
to represent Mr. Stelle as lieutenant-governor, the attorney general had, on 
April 22, filed motions to quash the service of summons on both the governor 
and the lieutenant-governor and to dismiss the petition. The attorney general 
had contended that the petition failed to allege facts showing that the governor 
had not performed some legal duty or that he was disabled within the meaning 
of the constitution. Furthermore he had urged that the court was without juris- 
diction because neither Mr. Horner nor Mr. Stelle had ever resided in McLean 
county. On the following day, however, Mr. Stelle had appeared by private 
counsel and voluntarily submitted to the jurisdiction of the court by filing an 
answer to the petition. He had denied the authority of the attorney general, 
merely by virtue of his official capacity, to represent the lieutenant-governor in 
the case and had moved to withdraw the motion to dismiss the petition. The 
lieutenant-governor had stated that he had “‘attempted at numerous times and 

4 Bloomington (Ill.) Daily Pantagraph, col. 1, p. 1 (April 27, 1940). This protest was fol- 
lowed by judicial proceedings to contest the primary results. Bloomington Daily Pantagraph, 
col. 1, p. 5 (May 1, 1940). These proceedings were eventually dropped. Chicago Tribune, col. 
6, p. 4 (Oct. 6, 1940). 

*s Champaign-Urbana News-Gazette, col. 1, p. 1 (April 30, 1940). 

*6 Bloomington Daily Pantagraph, col. 5, p. 3 (April 20, 1940); Bloomington Daily Pan- 
tagraph, col. 1, p. 5 (April 23, 1940); Bloomington Daily Pantagraph, col. 1, p. 5 (April 24, 
1940); Bloomington Daily Pantagraph, col. 1, p. 5 (May 9, 1940). 
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on various occasions to assume and exercise the duties of the office of governor 
.... but that in each instance his efforts . . . . [had] been ignored and thwarted 
by the attorney general and secretary of state and other officials and department 
heads.” Since he had been thus thwarted, he urged, “‘it is essential and man- 
datory that a court of competent jurisdiction determine the facts and afford a 
proper relief and remedy . . . . so that the ends of justice may be served and the 
rights of the people as guaranteed by the constitution be accorded to them.’’7 
This effort was ineffectual, for on May g the court allowed the attorney general’s 
motion to quash the service of summons on Governor Horner and dismissed the 
action. It held that the governor was a necessary party and since he was not a 
resident of McLean county he was not subject to the jurisdiction of the McLean 
Circuit Court." 

As the heat of summer approached, Governor Horner was moved by ambu- 
lance, on June 2, from the capital to a residence which he had leased in Winnet- 
ka, Illinois. During the months which followed his health continued to be a 
matter of grave public concern. At one time it was announced that he would 
return to Springfield on October 1, but the date was later postponed to Octo- 
ber 15.9 In early September a warrant for the extradition of a fugitive from 
Wisconsin issued from the governor’s office. The validity of this warrant was 
challenged by petition for writ of habeas corpus in the Circuit Court of Carroll 
County. The fugitive contended that the warrant had not been signed by Gov- 
ernor Horner and that the power to sign such a warrant was non-delegable. The 
warrant was recalled, however, before hearing on this petition.*? On October 4 
the governor’s condition became critical, and on the following day a “‘certificate 
of disability” signed by his secretary was filed in the office of the secretary of 
state. Under this certificate the powers of the office of governor devolved upon 
Lieutenant-Governor Stelle.” On October 6, Governor Horner died and later, 


17 Bloomington Daily Pantagraph, col. 1, p. 5 (April 24, 1940). 


*® Mandamus will lie to compel the designated official to perform the duties of governor 
when the chief executive is disabled by illness. Attorney-General v. Taggart, 66 N.H. 362, 29 
Atl. 1027 (1890). In that case, however, the governor himself declared that he was unable 
to perform the duties of his office and requested the attorney-general to institute proceedings 
for a writ of mandamus to compel the president of the senate to act in his stead. 


*9 Champaign-Urbana News-Gazette, col. 7, p. 1 (Oct. 5, 1940); Chicago Tribune, col. 8, 
p. 1 (Oct. 6, 1940). 


* Letter to the writer from the clerk of the Circuit Court of Carroll County. See Chicago 
Tribune, col. 3, p. 14 (Sept. 26, 1940). 


** Chicago Tribune, col. 7, p. 1 (Oct. 6, 1940). The “certificate of disability” quoted 
the bulletin of his physician that Governor Horner’s condition was “most critical” and stated: 
“Because of this serious condition of the Governor, he is unable to exercise the powers and to 
perform the duties of the office of Governor of the State of Illinois and by virtue of the pro- 
visions of Section 17, Article V, of the Constitution of the State of Illinois, such powers and 
duties devolve upon Honorable John Stelle, the Lieutenant Governor of the State of Illinois, 
during the residue of Governor Horner’s term or until such disability shall be removed.” 
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on the same day, Lieutenant-Governor Stelle took the oath of office as gov- 
ernor.” 

Without any attempt to determine whether Governor Horner was in fact 
disabled, it seems significant that for several months the people of Illinois did 
not know whether the powers and duties of the chief executive were being dis- 
charged by the elected official entitled to exercise them under the constitution. 
This difficulty resulted from the provision of the Illinois constitution that in 
case of the governor’s “‘disability”’ the powers and duties of his office shall de- 
volve upon the lieutenant-governor, without defining disability or providing a 
method of determining the capacity of the governor.” Unfortunately, few state 
constitutions are more explicit than that of Illinois in this respect.*4 Forty- 
three constitutions include the disability of the governor*s among the circum- 
stances under which some other official performs the governor’s duties.” The 
constitutions of Maine, New Hampshire, and Massachusetts provide for suc- 
cession in case of a vacancy in the office of governor resulting from the happen- 
ing of certain specified events ‘‘or otherwise’’ and that of Minnesota, in case of 
a vacancy “from any cause whatever.’’ Such provisions may be construed, as 
has that of New Hampshire,”’ as including vacancy resulting from physical 


* Champaign-Urbana News-Gazette, col. 7, p. 1 (Oct. 5, 1940); Chicago Tribune, col. 8, p. 1 
(Oct. 6, 1940); (Springfield) Illinois State Journal, col. 7, p. 1 (Oct. 7, 1940). 

23 Note 1 supra. Although present consideration is limited to disability resulting from 
physical or mental infirmity, the term as used in constitutions has been construed to cover 
other causes of incapacity. State ex rel. Olson v. Langer, 65 N.D. 68, 256 N.W. 377 (1934), 
noted in 2 Univ. Chi. L. Rev. 333 (1935) (conviction of a federal felony) ; State ex rel. Sathre v. 
Moodie, 65 N.D. 340, 258 N.W. 558 (1935) (failure to satisfy residence requirement); cf. 
Markham v. Cornell, 136 Kan. 884, 18 P. (2d) 158 (1933) (temporary absence from the 
state not disability). 

*4 Cf. U.S. Const. art. 2, § 1. During the period between the wounding and the death of 
President Garfield in 1881 and during the serious illness of President Wilson in 1919, 
the problem of whether the President was disabled within the meaning of this section arose. 
See Mathews and Berdahl, Documents and Readings in American Government 211 (rev. ed. 
1940). 

*s The language of the constitutional provisions varies somewhat from state to state. With 
slight variations twenty states (Ariz., Ark., Cal., Conn., Del., Fla., Ind., Ky., La., Mont., 
Nev., N.J., N.M., N.Y., N.C., Okla., Ore., Utah, Vt., and Va.) provide for the contingency of 
the governor’s “inability to perform the duties of his office.” Eleven states (Ala., Colo., Ill., 
Iowa, Kan., Mo., Neb., Ohio, Pa., S.D., and W.Va.) add to listed circumstances the inclusive 
term “or other disability.” In other states the provision is in the case of the governor’s “‘dis- 
ability” (Ga., N.D., S.C., and Wash.), “inability” (Md., Mich., and Tex.), “inability from 
mental or physical disease” (Wis. and Wyo.), “incapacity” (R.I.), ‘protracted illness,’’ 
(Miss.), or “disqualification from any cause” (Idaho). 

In the thirty-six states having the office of lieutenant-governor that official is first in 
line of succession to the governor’s duties. In the twelve states which have no lieutenant- 
governor, the president of the senate succeeds the governor in nine states (Fla., Ga., Me., 
Md., N.H., N.J., Ore., Tenn., and W.Va.) and the secretary of state in three (Ariz., Utah, and 
Wyo.). 


*7 Attorney-General v. Taggart, 66 N.H. 362, 29 Atl. 1027 (1890). 
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disability. The Tennessee constitution seems to be alone in its failure to provide, 
expressly or by implication, for succession in case of the disability of the gover- 
nor.*® Some constitutions provide that the designated official becomes governor, 
while others, like that of Illinois, state that the powers and duties of the chief 
executive shall devolve upon him.”® For present consideration this difference is 
unimportant since it does not seem significant in the determination of the exist- 
ence of disability whether the governor’s successor be called governor or merely 
acting governor.*° 

Only two states have made constitutional provision for determination of the 
governor’s disability. The constitution of Mississippi alone provides a method 
for investigating whether a disability ‘exists or shall have ended’’ in any case 
of doubt.3* The secretary of state is empowered to submit the question to the 
judges of the supreme court who investigate and make a determination. They 
then file with the secretary of state a written opinion which is “final and con- 
clusive.”” The method outlined in the constitution of Alabama, on the other 
hand, is limited to the determination of the governor’s ‘‘unsoundness of mind.’’3* 
There, too, the issue is determined by the supreme court but the institution of 
proceedings is not limited to one official. Such determination is to be made by 
the court upon written request, verified by affidavit, of any two of the following 
officers: president pro tem. of the senate, speaker of the house of representatives, 
attorney general, state auditor, secretary of state, and state treasurer. The de- 
termination by the court of restoration of mental competency, after the chief 
executive has been declared of unsound mind, may be instigated by petition of 
any one of these officers or by the governor or the lieutenant governor. 

Because of the closely analogous problems involved, it is of interest that the 
British Parliament has recently provided a method for determining the dis- 
ability of the Sovereign to perform the regnal functions. The Regency Act of 
1937 provides that a regent is to act when three or more of five designated per- 
sons—the wife or husband of the Sovereign, the Lord Chancellor, the Speaker 
of the House of Commons, the Lord Chief Justice, and the Master of the Rolls— 
declare in writing that they are satisfied by evidence, including evidence of 
physicians, that the Sovereign is incapacitated by reason of infirmity of mind 
or body. By a certificate of recovery similarly executed, the regency can be 
brought to an end and the Sovereign restored. 


28 Tenn. Const. art. 3, § 12 provides for succession only in case of the governor’s removal 
from office, death, or resignation. 


29 See Isom, The Office of Lieutenant-Governor in the States, 32 Am. Pol. Sci. Rev. 921 
(1938). 


3° The difference may assume significance when the issue is whether a vacancy has been 
created in the office of lieutenant-governor. See New York Times, col. 6, p. 23 (Nov. 20, 1940). 


3" Miss. Const. art. 5, § 131. 3? Ala. Const. art. 5, §§ 127, 128. 


33 1 Edw. VIII & 1 Geo. VI, c. 16 (1937). See Ridge, Constitutional Law of England 128-30 
(Keith’s ed. 1939). 
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These methods suggest possible devices for the determination of gubernatori- 
al disability. Following the Mississippi and Alabama plans, the power of de- 
termination might be conferred upon the supreme court of the state. On the 
other hand the English plan might be followed by designating certain officials 
in the legislative, administrative, and judicial branches of the state government 
as a determining body. Another possibility is authorization of some state official 
to call a special session of the state legislature which, in joint session of the two 
houses or by some other appropriate technique, should determine the question 
of disability. Conceivably a special court of experts might be constituted with 
power to examine the governor and make a conclusive finding as to his capacity. 
Placing responsibility for instituting such proceedings upon a single official as 
in Mississippi seems less desirable than the Alabama plan of initiation by a 
specified number of designated officials. As in England the determining body 
might be empowered to act upon its own initiative. Another possible solution 
would be to permit any citizen to institute such an investigation. This latter 
suggestion is subject to the objection that it might open the chief executive 
to the harassing actions of his political opponents, but these might be 
avoided by requiring a waiting period of several months between any two such 
actions. 

Initiation by a citizen probably should be made possible under any of the 
other methods by making available an action for a writ of mandamus compel- 
ling the designated official or officials to act. From these suggestions, various 
plans might be formulated, any one of which would make possible avoidance 
of such unfortunate uncertainty as Illinois experienced during Governor Horn- 
er’s illness. 

The difficulties commonly encountered in attempts to amend state constitu- 
tions would seem to recommend statutory enactment for the solution of the 
problem of determining the governor’s disability. It is probable, however, that 
in most states such legislation would be held unconstitutional. For example, 
the power to call a special session of the legislature is limited to the governor 
by the typical constitutional provision. The other methods would probably be 
found contrary to constitutional provisions defining the jurisdiction of the su- 
preme court and requiring separation of powers. The Illinois Constitution con- 
fers upon the state supreme court original jurisdiction ‘‘in cases relating to the 
revenue, in mandamus, and habeas corpus.’’54 The court has construed this 
section as exclusive, so that it cannot exercise additional original jurisdiction 
even pursuant to statute.*s Moreover, distributive clauses in state constitutions 
have been held to prevent the rendering of advisory opinions by the judiciary 
or the imposition upon any department of government of any duty not within 


34 Tl. Const. art. 6, § 2. 


3s Canby v. Hartzell, 167 Ill. 628, 48 N.E. 687 (1897); Courter v. Simpson Construction 
Co., 264 Ill. 488, 106 N.E. 350 (1914). 
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the scope of its jurisdiction as defined in the constitution.** Similarly, the Su- 
preme Court of Mississippi has construed very strictly its authority under the 
disability provision.3? It has never been asked to determine the question of a 
governor’s disability but has declined to render an opinion under this section 
upon the question of the disability of the lieutenant-governor, holding that this 
technique could apply only to the governor or acting governor mentioned spe- 
cifically in the section. Such an opinion seems to indicate that without this con- 
stitutional provision, the duty to determine gubernatorial disability could not 
have been imposed upon the Mississippi court by statute. Thus in most states 
a constitutional amendment would seem to be necessary in order to provide a 
method for avoiding the experience of Illinois between November 8, 1938 and 
October 6, 1940. 

The adoption of any plan suggested by this discussion should not be expected 
to provide a panacea since the mere supplying of a procedure for the solution 
of a problem cannot solve every individual situation which may arise. The fact 
that the Mississippi supreme court has never been asked to determine the capac- 
ity of any governor indicates either that no Mississippi governor has ever been 
incapacitated by physical or mental affliction or that if a doubtful case has de- 
veloped the responsible official has been reluctant to start proceedings. Such 
reluctance on the part of the latter would be easily understandable when his 
own political future might depend upon the outcome of that investigation. With 
some procedure available, however, public spirited citizens or a vigorous opposi- 
tion could force a determination of the capability of the chief executive and thus 
guarantee that the person entitled under the constitution to do so shall actually 
exercise the powers and perform the duties of governor. 

CLyDE F. SnmpER* 

3% Rottschaefer, Constitutional Law 58-59 (1939). Construing Ill. Const. (1870) 
art. 3 and art. 6, § 31, the judges of the Supreme Court of Illinois have refused to give ad- 
visory opinions at the request of the governor. Correspondence between the Governor and 
the Judges of the Supreme Court, 243 Ill. 9 (1909). It seems that the court construed Ill. 
Const. (1848) art. 2 as permitting them to render an advisory opinion on matters of the gover- 
nor’s duties when the matter was voluntarily submitted to them by the chief executive. See 


People ex rel. Akin v. Matteson, 17 Ill. 167 (1855); People ex rel. Billings v. Bissell, 19 Ill. 229 
(1857). 


37 In re Opinion of the Justices, 148 Miss. 427, 114 So. 887 (1927). 
* Associate in Political Science, University of Illinois. 
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Arbitration and Award—Estoppel—State Affirmation of Award for Patent In- 
fringement not Res Judicata in Federal Court—{Federal].—The plaintiff contracted 
with the defendant not to infringe certain patents admittedly owned by the defendant 
and agreed to submit to arbitration the issues of infringement and of the amount of 
damages arising therefrom. An arbitrated controversy resulted in a $500 award in 
favor of the defendant and a ruling that the plaintiff had infringed defendant’s patents. 
Upon the plaintiff’s refusal to comply with the award, affirmation was obtained by the 
defendant in the New York County Supreme Court in accord with the state arbitra- 
tion act.t Thereafter, the appellate division? and court of appeals affirmed the award 
without opinion,? and the Supreme Court of the United States dismissed an appeal 
for lack of a federal question. The plaintiff then brought the present action in a federal 
district court for a declaratory judgment that his product did not infringe the defend- 
ant’s patent, and the defendant moved for a summary judgment. Held, that the arbi- 
tration and confirmation does not result in res judicata in a patent infringement suit 
since the state court lacked jurisdiction to “pass directly upon the alleged infringe- 
ment.”” The plaintiff, however, is estopped either on the theory that the prior “pro- 
ceedings may be taken as the enforcement by the state court of the contract between 
the parties,” or that the “state court passed upon the issue of infringement as a ques- 
tion collateral to the suit upon the contract.” Cavicchi v. Mohawk Mfg. Co., Inc.s 

That the plaintiff should not be able to litigate anew the patent infringement issue 
in the federal courts seems clear. Had there been no confirmation proceedings and had 
the arbitration been at common law, the federal court would have treated the award as 
a bar to future litigation of the same issue by the parties to the arbitration.6 Whether 
the action was on the award or was an independent suit for damages or for injunction, 
the federal court would allow the parties to question the regularity of the arbitration 
proceedings,’ but not to impeach the arbitrator’s findings of fact or law. It should 

* N.Y. Civ. Prac. Ann. (Cahill, 1937) § 1448 et seq. 

2 Mohawk Mfg. Co., Inc. v. Cavicchi, 256 App. Div. 1069, 12 N.Y.S. (2d) 360 (1939). 

3 Mohawk Mfg. Co., Inc. v. Cavicchi, 281 N.Y. 629, 22 N.E. (2d) 179 (1939); reargument 
den. and remittitur amended, 281 N.Y. 669, 22 N.E. (2d) 763 (1939). 

4 = v. Mohawk Mfg. Co., Inc., 308 U.S. 522 (1939), rehearing den. 308 U.S. 639 
(1940). 

5 34 F. Supp. 852 (N.Y. 1940). 

6 Campbell v. Campbell, 44 App. D. C. 142 and 154 (1915), cert. den. 242 U.S. 642 (1916); 
Ferguson v. Ferguson, 127 S.W. (2d) 1018 (Tex. Civ. App. 1939); Brewer v. Bain, 60 Ala. 153 
(1877); Brazill v. Isham and Earle, 12 N.Y. 9, 15 (1854); 6 Williston, Contracts § 1927 (rev. 
ed. 1936). See also Sturges, Commercial Arbitrations and Awards § 1 (1930) (parties may 


choose either common law or statutory rules of arbitration; if they do not make a choice, com- 
mon law rules generally control). 


7 See Sturges, op. cit. supra note 6, §§ 289-307 (1930) for the enforcement of common law 
awards. 


$30 
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make no difference that the present action was for a declaratory judgment, since a 
request for declaratory relief resembles a plea for injunctive relief and the issues in- 
volved are identical. Regardless of the form of action, to allow the merits to be re- 
litigated would defeat the purpose of arbitration, which is to adjudicate controversies 
informally. 

The confirmation proceeding in the state court adds to the conclusiveness of the 
arbitration award. The issue resolved by this proceeding is whether the arbitration 
was regular, and a decision by a court of record affirming the award should be binding 
upon all other courts.* Since the merits of the arbitration proceeding never could be 
reopened,? the award in effect merges into the confirmation decree. It is doubtful, 
however, whether in a suit upon that decree, the arbitration award upon the merits 
would be considered as part of the decree, making it unnecessary for the party relying 
upon the award to plead and prove it. 

The court in the present case recognized the conclusiveness of the award, but was 
troubled in that a state court was apparently resolving a patent infringement contro- 
versy whereas the federal courts have exclusive jurisdiction “‘of all cases arising under 
the patent . . . . laws.”** Consequently the court distinguished between a “‘case”’ aris- 
ing under the patent laws and a patent “‘question”’ arising “collaterally” and said that 
only a patent “‘question” was involved in the state court proceedings.” Those pro- 
ceedings were viewed as an action to enforce the contract not to infringe, and the arbi- 
trator’s findings as “‘a stipulation that there was an infringement.’ But since the 
arbitration alone would be sufficient to bar subsequent litigation on the patent infringe- 
ment issue, and confirmation by the state court merely certifies the regularity of the 
arbitration, the federal court need not have been concerned with the jurisdiction of 
state courts over patent matters. 


The court concluded its opinion by stating that “elements of estoppel are present 
. ... [and] it is unimportant whether or not the estoppel is labeled as an estoppel by 
contract or an estoppel by judgment.” The judgment which the court envisaged as 
working an estoppel was that of the state court, but since the merits of the patent 
question were not even collaterally considered in the confirmation proceedings, there 


8 N.Y. Civ. Prac. Ann. (Cahill, 1937) § 1466. 


9 Note 6 supra; James Richardson & Sons, Ltd. v. Hedger Transportation Corp., 98 F. 
(2d) 55 (C.C.A. 2d 1938). See Sturges, op. cit. supra note 6, §§ 366-70 (how common law 


awards may be defeated or vacated), § 422 (how New York statutory awards may be defeated 
or vacated). 


10 36 Stat. 1161 (1911), 28 U.S.C.A. § 371 (1928); see The Jurisdiction of State Courts over 
Cases Involving Patents, 31 Col. L. Rev. 461 n. 1 (1931); 3 Walker, Patents §§ 411-15 (Del- 
ler’s ed. 1937). 

™ Pratt v. Paris Gas Light & Coke Co., 168 U.S. 255 (1897); Respro, Inc. v. Worcester 
Backing Co., Inc., 291 Mass. 467, 197 N.E. 198 (1935); Becher v. Contoure Laboratories, Inc., 
279 U.S. 388 (1929); Eskimo Pie Corp. v. Nat’l Ice Cream Co., 20 F. (2d) 1003 (D.C. Ky. 
1927), aff’d 26 F. (2d) gor (C.C.A. 6th 1928); New Marshall Engine Co. v. Marshall Engine 
Co., 223 U.S. 473, 478 (1912); cf. Victor Talking Machine Co. v. The Fair, 123 Fed. 424 
(C.C.A. 7th 1903); Excelsior Wooden Pipe Co. v. Pacific Bridge Co., 185 U.S. 282 (1902). See 
The Jurisdiction of State Courts over Cases Involving Patents, 31 Col. L. Rev. 461 (1931). 


™ McMullen v. Bowers, 102 Fed. 494, 496 (C.C.A. oth 1900); Flint v. Hutchinson Smoke- 
Burner Co., 38 Fed. 546 (C.C. Mo. 1889); note 9 supra. 
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would appear to be no basis for an estoppel by judgment here. However, since the 
confirmation proceedings determined that the arbitration had been regular, the court 
could have held that the affirmation decree was res judicata on that issue. The court 
could also have held that the arbitration award itself, although not entitled to the 
force of res judicata, resembled an estoppel by judgment on the patent infringement 
issue.’3 As the basis for this estoppel is the arbitration pursuant to the agreement to 
arbitrate, the court was justified in stating that the estoppel could alternatively be 
termed an estoppel by contract.’4 An unperformed arbitration contract cannot work an 
estoppel in the federal courts which refuse to enforce such contracts specifically and 
deny motions to stay trial on the issues which the parties had agreed to arbitrate except 
in cases covered by the federal arbitration statute.s Perhaps to avoid the pitfalls indi- 
cated in the present case the bar to future litigation on the patent infringement issue 
should be termed “estoppel by arbitration.” 


Bankruptcy—Administration of Estates—Personal Representative as Petitioner in 
Bankruptcy under Frazier-Lemke Act—({Utah].—Proceedings were instituted by a 
farmer in a United States district court under Section 75' of the National Bankruptcy 
Act and were pending when the farmer died. Thereafter, and without permission of 
the bankruptcy court, a bank proceeded in a state court to foreclose its mortgage on 
the decedent’s farm and purchased the farm at the foreclosure sale. Immediately be- 
fore the redemption period expired, the administrator of the decedent’s estate obtained 
an order of the probate court giving him permission to apply to the bankruptcy court 


3 Dinerstein v. Shapiro, 147 Misc. 37, 262 N.Y.Supp. 461 (S. Ct. 1933); Cromwell v. 
County of Sac, 94 U.S. 351 (1876); 2 Black, Judgments §§ 526, 688 (2d ed. 1902); Sturges, op. 
cit. supra note 6, §§ 479-80 (1930); cf. James Richardson & Sons, Ltd. v. Hedger Transporta- 


tion Corp., 98 F. (2d) 55 (C.C.A. 2d 1938); Brazill v. Isham and Earle, 12 N.Y. 9, 15 (1854); 26 
Va. L. Rev. 327 (1940). 


4 The contract to submit infringement controversies to arbitration has been fulfilled and is 
hence binding upon the parties and should estop them from further litigation upon the same 
subject matter. As to subsequent infringements see American Specialty Stamping Co. v. New 
England Enameling Co., 178 Fed. 106 (C. C. N.Y. 1910). 


*5 The Federal Arbitration Act, 43 Stat. 883 (1924), 9 U.S.C.A. §§ 1-15 (1927), provides for 
both specific enforcement of a contract to arbitrate (§4) and stay of trial(§3). But the jurisdic- 
tion of the federal courts in arbitration proceedings is limited to commerce and maritime ques- 
tions. Hence agreements to arbitrate patent disputes are not within their jurisdiction unless di- 
versity of citizenship or over $3,000 is involved, 36 Stat. 1091 (1911), 28 U.S.C.A. § 41 (1927). 
Shanferoke Coal and Supply Corp. v. Westchester Service Corp., 70 F. (2d) 297 (C.C.A. 2d 1934), 
afi’d 293 U.S. 449 (1935); Red Cross Lines v. Atlantic Fruit Co., 264 U.S. 109 (1924), discussed 
in Sturges, op. cit. supra note 6, at § 479; In re Cold Metal Process Co., 9 F. Supp. 992 (Pa. 1935); 
Zip Mfg. Co. v. Pep Mfg. Co., 44 F. (2d) 184 (D. C. Del. 1930); cf. Childs v. Tuttle, 54 Hun 
(N.Y.) 57, 7 N.Y. Supp. 59, 227 (1889); 50 Harv. L. Rev. 364 (1936). 


* 11 U.S.C.A. § 203 (1939). This section is popularly known as the Frazier-Lemke Act 
although strictly the name applies only to Subsection 75(s), 11 U.S.C.A. § 203(s) (1939), 
under which a farmer may obtain moratorium relief as contrasted with relief through exten- 
sion or composition of his debts. See, in general, Letzler, Bankruptcy Reorganizations for 


Farmers, 40 Col. L. Rev. 1133 (1940); Gilbert’s Collier, Bankruptcy 1368-96 (Moore & Levi 
ed. 1937); 8 Univ. Chi. L. Rev. 539 (1941). 
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under Section 75(r)? for a revival and reinstatement of the debtor-relief proceedings. 
On appeal by the bank from the order of the probate court, held, that General Order 
in Bankruptcy 50(9)3 requires an administrator’s petition under Section 75(r) to be 
authorized by the probate court, and that the probate code does not give the probate 
court power to “divest itself of jurisdiction” by authorizing the administrator to sub- 
ject himself and the decedent’s estate to the jurisdiction of the bankruptcy court. 
Order of probate court reversed and set aside. In re Harris’ Estate.‘ 

The court in the principal case assumed that the bankruptcy proceedings initiated 
by the deceased farmer abated upon death.’ Section 8 of the Bankruptcy Act,‘ how- 
ever, expressly provides that proceedings shall not abate on the death of the bankrupt. 
There would seem to be no reason why Section 8 should not apply to proceedings under 
Section 75. Section 75(n)? provides, in effect, that all the general bankruptcy sections 
of the Bankruptcy Act shall apply to proceedings under Section 75, “except as other- 
wise provided.” Section 75 does not make any express provision on the subject of 
abatement, and it contains nothing inconsistent with the application of Section 8 to 
a proceeding under Section 75. On the contrary, Section 75(r) declares that the per- 
sonal representative of a deceased farmer is a “farmer” for the purposes of Section 75, 
i.e., it contemplates the initiation of farmer-relief proceedings by the personal repre- 
sentative of a deceased farmer, a decidedly more extreme result than the non-abate- 
ment of farmer-relief proceedings upon the death of the petitioner. Thus it seems rea- 
sonable to conclude that Section 8 applies to proceedings under Section 75, and, there- 
fore, that the debtor’s proceedings under Section 75 did not abate on the debtor’s 
death. 

If the bankruptcy proceedings in the principal case did not abate on the farmer’s 
death, the foreclosure proceedings in the state court came squarely within Section 
75(0),® which provides that such proceedings shall not be instituted or maintained 
against the farmer’s property without permission of the bankruptcy court. Therefore 
the foreclosure, as was held in Kalb v. Feuerstein,® should be regarded as ineffective 
and subject to collateral attack. The bankruptcy court could have fulfilled the pur- 
poses of the pending bankruptcy proceeding by appointing a trustee to administer 
the property of the deceased farmer-debtor even if the personal representative of the 
deceased farmer failed to appear.*® The bankruptcy court, as a court of equity, could, 


? 54 Stat. 40 (1940), 11 U.S.C.A. § 203(r) (Supp. 1940). 

311 U.S.C.A. following § 53 (Supp. 1940), promulgated by the Supreme Court to regulate 
procedure under § 75, provides in part that the personal representative in order to “effect” 
debtor relief under §75 shall procure “‘an order of the probate court authorizing him to file the 
petition.” 

4105 P. (2d) 461 (Utah 1940), cert. granted 85 S. Ct. 492 (1941). 

5 Ibid. 6 52 Stat. 848 (1938), 11 U.S.C.A. § 26 (Supp. 1940). 

711 U.S.C.A. § 203(n) (1939) provides that on the filing of the farmer’s petition, “the 
jurisdiction and powers of the courts, the title, powers and duties of its officers,” and the legal 
relations of farmer, creditors and other persons with respect to the farmer’s property, shall be 
the same as if “‘a voluntary petition for adjudication had been filed and a decree of adjudica- 
tion had been entered” on the day the farmer’s petition was filed. 

811 ULS.C.A. § 203(0) (1939). 

9 308 U.S. 433 (1940); cf. Union Joint Stock Land Bank v. Byerly, 310 U.S. 1 (1940). 

© Cf. In re Morgan, 15 F. Supp. 52 (N.Y. 1936). 
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without reference to the definition of “farmer” contained in Section 75(r), permit the 
personal representative to intervene as a necessary or proper party, in order to carry 
the proceedings before it to completion. It would seem, therefore, that General Order 
50(9), requiring the consent of the probate court to participation of the personal 
representative in farmer-relief proceedings, should be construed as inapplicable where 
proceedings were instituted by a deceased farmer during his life, however applicable 
General Order 50(9) may be where a personal representative petitions to initiate pro- 
ceedings in behalf of the deceased farmer’s estate.” And even if the general order does 
apply where the personal representative seeks to participate in a pending farmer-relief 
proceeding, the probate court should not refuse the petition, since participation offers 
the probate court its only opportunity to protect the various interests in the estate 
which might be affected by the outcome of the farmer-relief proceeding. 

The court in the principal case, however, treated the administrator’s petition as a 
request for permission of the probate court to file a petition under Section 75(r) ¢o ini- 
tiate proceedings under Section 75 in behalf of the deceased farmer’s estate.*3 Assuming 
that such were the case, Section 75(r) may be interpreted in two ways: (a) it may be 
construed as allowing the filing of petitions by those personal representatives who are 
authorized by state law to file the petition and to perform the duties required of a 
farmer-debtor under Section 75; or (b) it may be construed to qualify as a petitioner 
under Section 75 anyone whom the federal courts will recognize for this purpose as a 
‘personal representative” duly appointed by a state court. The lower federal courts 
seem to have adopted interpretation (a). In Jn re Buxton’s Estate,4 the administrator 
of a deceased farmer filed an original petition under Section 75 in behalf of the dece- 
dent’s estate. The petition was approved by the bankruptcy court, but the adminis- 
trator’s proposal for a composition and extension of the decedent’s debts was unaccept- 
able to creditors, and the administrator presented his petition to be adjudicated a 
bankrupt in his representative capacity under Section 75(s)."5 The court granted the 
creditors’ motion to dismiss the proceedings, on the ground that the proposal was too 
indefinite to be valid, and, furthermore, that the administrator, who under state law 
had neither title to nor right to possession of the decedent’s real property, could not 
lawfully be permitted to retain possession of, to manage, and to pay a reasonable rental 
for the decedent’s farm for three years under the Frazier-Lemke Act. The court said 
that it was not the purpose of Congress “‘to add to or remove limits from the power and 
authority conferred by a state statute upon a personal representative created solely by 


™ Note 3 supra. 


*2 Subdivisions (9) and (10) of General Order 50, 11 U.S.C.A. following § 53 (Supp. 1940), 
which provide in part that the personal representative shall attach to his petition, in lieu of 
schedules, an inventory of the decedent’s property, and shall convince the bankruptcy court 
that the decedent was a farmer within the meaning of § 75(r), and that the probate court shall 
certify to the bankruptcy court the claims allowed in the probate court prior to the filing of the 
petition, would seem to indicate that the Supreme Court was providing for an original petition 
of the personal representative. 


«3 “Certainly if a personal representative has power to initiate he has power to revive and, if 
it requires an order of the probate court to permit him to initiate, it would also require an order 
to revive.” 105 P. (2d) 461, 468 (Utah 1940). 


4 14 F. Supp. 616 (Ill. 1936). 
*S Note 1 supra. 
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yirtue of such statute.’ In Hines v. Farkas, on the other hand, a temporary ad- 
ministrator was empowered by state law to carry on the business of the deceased and 
was invested with possession of the realty for that purpose. Emphasizing these factors, 
the bankruptcy court held that the temporary administrator of a deceased farmer was 
a “personal representative” within the meaning of Section 75 and hence was author- 
ized to file a petition thereunder."* 

In a concurring opinion in the principal case, one judge suggested the propriety of 
interpretation (b) of Section 75(r). Section 75, as an exercise of the bankruptcy power, 
he argued, is “paramount” to state law, even in the face of a state statute expressly 
forbidding the petition in bankruptcy. The bankruptcy statute declares who may file 
petitions under it, and if it authorizes a petition by a personal representative, the limits 
on his powers under the probate laws have no bearing on his qualification to file the 
bankruptcy petition.'» The difference in point of view between the lower federal courts 
and the concurring judge in the principal case finds a parallel in Chicago Title & Trust 
Co. v. 4136 Wilcox Bldg. Corp.” There, a corporation organized under Illinois laws 
had been dissolved for failure to pay franchise taxes and to file annual reports. An 
Illinois statute gave the corporation two years in which to collect debts due it, to sell 
its property, and to prosecute and defend suits in its corporate name. No proceedings 
could be initiated in behalf of the corporation after the two-year period, but pending 
proceedings could be prosecuted to completion. After the two-year period had ex- 
pired, certain persons acquired the stock of the corporation, held stockholders’ and 
directors’ meetings, and passed a resolution authorizing the filing of a petition for re- 
organization under Section 77B of the Bankruptcy Act. The petition was filed, to- 
gether with a petition for an order directing the receiver in pending state court fore- 
closure proceedings to turn over the property to the federal court. The Supreme Court 
held that the petitions should be dismissed. The Court argued, in effect, that the power 
of an otherwise qualified corporation to file a petition under the Bankruptcy Act de- 
pends on its authority, under state law, to initiate court actions; that the dissolved 
corporation lacked power, under state law, to initiate any court proceeding; therefore, 
that under the Illinois statute, the two-year period having expired, the officers lacked 
power to file the petition for reorganization in behalf of the corporation.” Three judges 
dissented, however, on the ground that the Bankruptcy Act declares that any corpo- 
ration, with certain exceptions, may become a voluntary bankrupt; the Bankruptcy 


614 F. Supp. 616, 618 (Ill. 1936). This reasoning was adopted in In re Reynolds, 21 F. 
Supp. 369, 371 (Okla. 1937), although the court there assigned as an independent ground for 
its decision that the administrator’s petition must be dismissed, the fact that the authorization 
of the probate court had not been obtained. 

*7 109 F. (2d) 289 (C.C.A. sth 1940). 

18 The court said that the question whether § 75(r) enlarges the powers of the administrator 
did not, therefore, have to be decided. Ibid., at 290. 

9 105 P. (2d) 461, 464 (Utah 1940). Cf. the statement of the court in In re Prudence Co., 
Inc., 79 F. (2d) 77, 80 (C.C.A. 2d 1935), cert. den. 296 U.S. 646 (1935): ‘‘A declaration by a 
state that a certain class of corporations is not amenable to bankruptcy is brutum fulmen, 
unless the Bankruptcy Act itself excepts that class.” 

2° 302 U.S. 120 (1937). 


2t Cf. Royal Indemnity Co. v. American Bond & Mortgage Co., 289 U.S. 165, 171 (1933). 
72 302 U.S. 120, 126 (1937). 





536 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Act defines “corporations” to mean “all bodies having any of the powers and privileges 
of private corporations not possessed by individuals and partnerships”; the dissolved 
corporation still possessed and exercised certain corporate powers, i.e., a power to de- 
fend, in its corporate name and through its corporate officials, suits then pending 
either in its favor or against it; and therefore, that the “dissolved” corporation was a 
corporation within the definition of the Bankruptcy Act.’ 

Applying the argument of the minority in the Wilcox case to the problem of con- 
struing Section 75(r), the simple conclusion would seem to be that of interpretation 
(b)—that anyone whom the federal courts will accept as the “personal representa- 
tive” of a “farmer” is a qualified petitioner under Section 75. Thus, the bankruptcy 
court would examine whether the petitioning administrator or executor had the letters 
of administration or letters testamentary necessary to make him a personal representa- 
tive.*4 Whether, under state law, the “personal representative” has the express power 
to file a bankruptcy petition or to handle the administration of the decedent’s real 
property, as interpretation (a) requires, does not appear to be necessarily relevant. 
Once bankruptcy jurisdiction has attached,*s the farmer in possession*® (or his 
personal representative) becomes an officer of the bankruptcy court; a personal repre- 
sentative in such a position is acting as agent of the bankruptcy court, and not of the 
probate court which designated him administrator or executor. If, for any reason, the 
“farmer” (including a personal representative) in possession cannot do what is required 
of him by the bankruptcy statutes, the court may appoint a trustee or receiver to act 
for him.?7 

For reasons similar to those underlying the criticism of interpretation (a) of Sec- 
tion 75(r), the construction in the instant case of General Order 50(9)?* seems doubt- 
ful. The court rested its decision on the ground that General Order 50(9) requires an 
administrator’s original petition under Section 75(r) to be authorized by the probate 
court, and that the probate code of Utah, as the sole source of authority for the probate 
court, contained no provision empowering the court to “‘divest itself of jurisdiction” 
of the deceased farmer’s estate by authorizing the filing of the petition by the adminis- 
trator.*® Since by virtue of the Bankruptcy Act, the proceedings in the probate court 


23 Tbid., at 130, 131. 


24 Thus in Bacon, Receiver v. Federal Land Bank, 109 F.(2d) 285, 288 (C.C.A. sth 1940), 
the court held that a receiver appointed by a state court was not a personal representative of 
the decedent authorized to seek relief under § 75(r). 

A variant of interpretation (b) would explain the Buxton and Hines cases as taking the 
view that “personal representative” in § 75(r) should be construed by the federal courts as 
referring only to personal representatives with powers over real estate (under state law) suit- 
able to their task as “‘farmers.’’ This view would make the probate court’s consent unneces- 
sary, but would limit the class of personal representatives capable of filing petitions under 
§ 75. It is worth noting that neither the Buxton nor the Hines cases deals with the consent of 
the probate court. 


#8 Section 75(n), 11 U.S.C.A. § 203(n) (1939), provides that the filing of the farmer’s petition 
shall immediately subject the farmer and all his property to the exclusive jurisdiction of the 
bankruptcy court. 


26 Section 75(s), rr U.S.C.A. § 203(s) (1939), provides that the debtor shall remain in or be 
restored to possession of the property subject to the supervision and control of the court. 


27 Note 7 supra. 28 Note 3 supra. 29 105 P. (2d) 461, 464 (Utah 1940). 
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are superseded by the bankruptcy proceedings when a petition under Section 75 is ap- 
proved by the bankruptcy court,’ it is immaterial that the probate court lacks power 
under the probate code to divest itself of jurisdiction. If General Order 50(9), making 
the consent of the probate court a condition precedent to the filing of a petition under 
Section 75, is construed to permit the probate court to refuse the administrator the 
necessary authorization on the ground that it lacks power under state law to divest 
itself of jurisdiction, the general order would then require a result hitherto regarded 
as anomolous or improper,* and would certainly exceed any clear requirement of 
Section 75 itself. If thus construed, the general order might well be held ineffective, 
as being beyond the power conferred on the Supreme Court by Section 53 of the Bank- 
ruptcy Act. It is possible, however, to construe General Order 50(9) consistently with 
Section 75(r), so as to give it effect as an attempt to promote harmonious relations be- 
tween federal and state courts. It may be interpreted as recognizing that the probate 
court has a limited discretion in refusing to authorize personal representatives to file 
petitions under Section 75. The discretion thus acknowledged, however, should be 
confined to serious issues of state probate policy. The requirement of the probate 
court’s authorization is a desirable safeguard against violation of the terms of the dece- 
dent’s will (since the petition is a voluntary one in behalf of the decedent’s estate), or 
of some strong state policy or positive state law on matters of local concern. But the 
general policy of probate proceedings to wind up decedents’ affairs as quickly as pos- 
sibles should not be sufficient to prevent a petition by the administrator under Sec- 
tion 75 of the Bankruptcy Act. 

Under the majority view in the Wilcox case, it would seem that an administrator’s 
original petition under Section 75(r) should be allowed by the bankruptcy court, per- 
haps even without the consent of the probate court. In the Wilcox case, the petitioner 
lacked any power to sue, whereas an administrator has abundant authority to sue on 
behalf of the decedent’s estate. But this factual distinction may not be sufficient, since 
the majority in the Wilcox case depended on the principle of Hopkins Federal Savings & 
Loan Ass’n v. Cleary.44 In that case, an act of Congress provided that any state mem- 
ber of a Federal Home Loan Bank could convert itself into a Federal Savings and Loan 
Association by a vote of a majority of its stockholders. The statute contained no pro- 
vision that conversion was not to be permitted in contravention of state laws, and the 
Supreme Court found that Congress did not intend that the statute should be subject 
to such a condition. The statute was declared to be an unconstitutional encroachment 
on the reserved powers of the states and conversion from state into federal associations 
was held to be of no effect when voted against the protest of the state.*5 Building and 
loan associations, it was argued, are peculiarly within the regulatory powers of the 
state, and to interfere with the state’s control over them was an interference with the 
state’s public policy.3® 

Thus it may be argued that if construed as permitting a personal representative to 
file a petition under Section 75 without the consent of the probate court, Section 75(r) 


3° Note 25 supra. 3* Section 75(n), 11 U.S.C.A. § 203(n) (1939); note 25 supra. 
# Cf. Meek v. Centre County Banking Co., 268 U.S. 426, 434 (1925). 


33 On the statutory power of administrators and the authority of courts with respect to 
carrying on the business of decedents, see 40 L.R.A. (N.S.) 209-11 (1912). 


34 296 U.S. 315 (1935). 35 Ibid., at 335, 343- 36 Thid., at 336, 337- 
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violates the Tenth Amendment, by interfering with the peculiarly local matter of 
probate administration under state law. Although the Constitution does not deny to 
the Federal Government power to administer the estates of decedent bankrupts and 
although such administration has in the past been carried out as a matter of course 
under Section 8 of the Bankruptcy Act, the Supreme Court has declared that the au- 
thority to make a will is derived from the state, and since the requirement of probate 
is but a regulation to make a will effective, probate matters proper are not within the 
jurisdiction of federal courts.37 However, Section 75(r) in no way attempts to confer 
on the bankruptcy court power to construe wills or to determine other questions 
peculiarly associated with probate jurisdiction. The effect of Section 75(r) is certainly 
not to suspend state laws for administration of insolvent decedents’ estates as being 
“insolvency” laws.3* It does, however, permit a personal representative, by filing a 
petition in the bankruptcy court, to cause proceedings in the bankrupcty court to 
supersede proceedings in the probate court. The result is the same as that contem- 
plated generally under the Bankruptcy Act; bankruptcy proceedings supersede ad- 
ministration via equity receiverships and general assignments as a matter of course, 
and without the permission of the relevant court of administration.s® The fact that 
the debtor is dead and that his personal representative is an appointed agent of the 
state court should not be sufficient to make unconstitutional the supersession in bank- 
ruptcy of state court proceedings to administer the insolvent decedent’s estate. Even 
though the deceased farmer cannot personally benefit from a discharge of his debts or 
be personally protected in his farm, the extinction or readjustment of creditor-debtor 
relations is sufficient to characterize the proceeding under Section 75(r) as a bank- 
ruptcy proceeding.‘ The personal representative, whose principal function it is to 
pay the decedent’s debts and discharge his liabilities, is the proper person to represent 
the deceased farmer in the bankruptcy court, notwithstanding the fact that he is ap- 
pointed by the probate court. 

It may well be that some authorization of the personal representative’s petition by 
the probate court is necessitated by the principle of the Cleary case, at least to the 
extent of preventing an encroachment on the strictly probate powers of the states.“ 

37 Farrell v. O’Brien, 199 U.S. 89, 110 (1905); Byers v. McAuley, 149 U.S. 608 (1893); 
Ellis v. Davis, 109 U.S. 485, 497 (1883). 

38 See Effect of National Bankruptcy Act on State Power over Corporate Reorganization, 
7 Univ. Chi. L. Rev. 700 (1940); Effect of National Bankruptcy Act on State Insolvency 
Statutes, 49 Yale L.J.1090 (1940). Cf. Hawkins v. Learned, 54 N.H. 333 (1874). 

39 Tbid. 

4° Continental Illinois Nat’] Bank & Trust Co. v. Chicago, R.I. & P. R. Co., 294 U.S. 648, 
673 (1935); Hanover Nat’! Bank v. Moyses, 186 U.S. 181, 186 (1902). 

4* Cf. In re Prudence Co., Inc., 79 F. (2d) 77, 80 (C.C.A. 2d 1935), cert. den. 296 U.S. 646 
(1935), where the court said that it would raise serious questions of constitutionality if the 
Bankruptcy Act provided that a state superintendent of banks, who had taken possession of 
the debtor’s property under state law, could file a petition in bankruptcy which would ter- 
minate his stewardship and transfer into the custody of the bankruptcy court the property of 
which he was possessed. Compare also the requirement of authorization by the state for the 
filing of a petition by an irrigation district which is a political subdivision of the state. Ashton 
v. Cameron County Water Improvement District, 298 U.S. 513 (1936); United States v. 


Bekins, 304 U.S. 27 (1938). See in general, the Tenth Amendment as a Limitation on the 
Powers of Congress, 52 Harv. L. Rev. 1342 (1939). 
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It would seem, however, that Section 75(r) and General Order 50(9), properly con- 
strued to respect the limits of bankruptcy jurisdiction on the one hand, and probate 
jurisdiction on the other, represent a constitutional exercise of the bankruptcy power. 
Federal courts, sitting in equity, have been reluctant to interfere with proceedings in 
probate courts because the probate courts are convenient tribunals for such proceed- 
ings and the relief afforded by them is generally adequate. But the reason for de- 
claring personal representatives to be “farmers” under Section 75(r) seems to have 
been that, in the case of deceased farmers’ insolvent estates, probate proceedings do not 
afford an adequate remedy. The probate court cannot, for example, modify the remedy 
of foreclosure provided under state law, in the interest of aiding embarrassed farm 
families. If it is a vital part of public policy to prevent the foreclosure of farm mort- 
gages during the farmer’s life, it is equally important to do so when foreclosure is 
threatened after his death. 


Bankruptcy—Section 75(s) of the Bankruptcy Act—Right of Mortgagee to a Fore- 
closure Sale—{Federal].—A farmer-debtor was adjudicated a bankrupt under Section 
75(s) of the Bankruptcy Act.* Later a mortgagee of the debtor petitioned the federal 
district court under the second proviso of Section 75(s)(3) for an immediate sale of the 
property ,? on the ground that the debtor had no reasonable hope of financial rehabilita- 
tion and that he had failed to comply with certain court orders. The debtor by cross- 
petition, under the first proviso of Section 75(s)(3), sought permission to obtain 
the property by paying into court the appraised value.s The mortgagee contested the 
latter petition, arguing that under Section 75(s)(3) its request for a sale took preced- 
ence over the debtor’s claim to acquire the property by payment of the appraised 
value. The district court ordered a public sale upon finding that: (1) the fair value of 
the property was $6,000; (2) the mortgage debt had increased to $16,000; (3) there 
was no evidence of the ability of the debtor to refinance himself, even at the $6,000 
figure. On certiorari from the Supreme Court to review a judgment of the circuit court 
of appeals affirming the order, held, that the debtor’s request for relief under the first 
proviso of Section 75(s)(3) cannot be defeated by a secured creditor’s request for a 
public sale under the second proviso. Judgment modified and case remanded. Wright 
v. Union Central Life Ins. Co.4 

The first Frazier-Lemke Act’ permitted the farmer-debtor who had been adjudicat- 
ed a bankrupt either to purchase the property at its appraised value immediately after 


# Broderick’s Will, 21 Wall. (U.S.) 503, 509 (1874). See in general, Federal Jurisdiction in 
Matters Relating to Probate and Administration, 43 Harv. L. Rev. 462 (1930). 

* 49 Stat. 943 (1935), 11 U.S.C.A. § 203(s) (1939). 

2“... upon request in writing by any secured creditor... . the court shall order the 
property ....to be sold at public auction.” 49 Stat. 943 (1935), 11 U.S.C.A. § 203(s)(3) 
(1939). 

3“... upon request of the debtor the court shall cause a reappraisal of the debtor’s 
property .. . . and the debtor shall then pay the value so arrived at into court .. . . for dis- 
tribution to all .. . . creditors . . . . and thereupon the court shall . . . . turn over full posses- 
sion and title of said property, free and clear of encumbrances to the debtor.”’ 49 Stat. 943 
(1935), 11 U.S.C.A. § 203(s)(3) (1939). 


461 S. Ct. 196 (1940). 5 48 Stat. 1289 (1934). 
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the appraisal and then make payments on the purchase over the course of six years, or, 
should the mortgagee not consent to this procedure, to require the bankruptcy court 
to stay all proceedings for five years, at the end of which period he could pay the ap- 
praised value of the property into court and be discharged. In Louisville Joint Stock 
Bank v. Radford‘ the Supreme Court held that this provision violated the Fifth Amend- 
ment primarily because the statutory remedies, by permitting the debtor to refinance 
himself at an appraised valuation, denied the mortgagee certain of the important rights 
which were assured him under state law by his contract.’ 

In the wake of that case Congress passed a new Subsection 75(s),* like the original 
in structure, but providing for a three-year moratorium. Under the second Frazier- 
Lemke Act (1935), the mortgagor was again given the power to request an appraisal 
and, upon payment of the appraised value into court, to obtain full title to the property 
and be discharged of the debt. To meet some of the constitutional limitations of the 
Radford case, however, it was expressly declared that, “upon request in writing by any 
secured creditor or creditors, the court shall order the property .... sold at public 
auction.” The Court upheld the new act in Wright v. Vinton Branch of the Mountain 
Trust Bank of Roanoke.® The constitutional difficulties of the Radford case, the court 
said, were met by the greater protection given the mortgagee under the new act. The 
opinion placed special emphasis on Section 75(s)(3), which provides that the mort- 
gagee might in appropriate circumstances obtain a sale. After this decision the view 
was generally taken that the mortgagee’s request for a sale under Section 75(s)(3) 
took precedence over a mortgagor’s request under the same subsection to obtain the 
property by paying the appraised value into court.'® The instant case takes the con- 
trary position that the mortgagor’s power to take over the property by paying the 
appraised valuation is superior to the mortgagee’s request for a sale because any other 
interpretation would be inconsistent with “the broad design of the Act to aid and pro- 
tect farmer-debtors who were victims of the general economic depression.”** Conse- 


® 295 U.S. 555 (1935). 


7Ibid., at 594: “‘1. The right to retain the lien until the indebtedness thereby secured is 
paid. 2. The right to realize upon the security by a judicial public sale. 3. The right to 
determine when such sale shall be held, subject only to the discretion of the court. 4. The 
right to protect its interest in the property by bidding at such sale wherever held, and thus to 
assure having the mortgaged property devoted primarily to the satisfaction of the debt, either 
through receipt of the proceeds of a fair competitive sale or by taking the property itself. 
5. The right to control meanwhile the property during the period of default, subject only to the 
discretion of the court, and to have the rents and profits collected by a receiver for the satisfac- 
tion of the debt.” 


8 49 Stat. 943 (1935), 11 U.S.C.A. § 203(s) (1939). 

9 300 U.S. 440 (1937). 

© Roney v. Federal Land Bank of Louisville, 115 F. (2d) 624 (C.C.A. 7th 1940); Lowman v. 
Federal Land Bank of Louisville, 107 F. (2d) 540 (C.C.A. 7th 1939); In re Shenorhokian, 22 F. 
Supp. 695 (Cal. 1938); see Monjon v. Equitable Life Assurance Society of the United States, 
113 F. (2d) 535 (C.C.A. 7th 1940); Gray v. Union Joint Stock Land Bank, 105 F. (2d) 275 
(C.C.A. 6th 1939); Letzler, Bankruptcy Reorganizations for Farmers, 40 Col. L. Rev. 1133, 
1154 (1940); Judicial Barriers to Farm Debt Relief, 48 Yale L. J. 859 (1939). 

™ Wright v. Union Central Life Ins. Co., 61 S. Ct. 196, 201 (1940). In John Hancock Ins. 
Co. v. Bartels, 308 U.S. 180 (1939), the Supreme Court held that a farmer’s petition under §75(s) 
could not be dismissed merely because the bankruptcy court was of the opinion that there was 
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quently, the mortgagee’s request under the statute to obtain a sale becomes contingent 
upon the debtor’s not exercising his power before a foreclosure sale. Thus should the 
debtor be able to refinance himself at the appraised valuation, the mortgagee loses his 
ability to obtain a foreclosure sale at which he can bid the amount of the debt. 

The mortgagee’s privilege of bidding at a foreclosure sale and his further privilege 
of paying part of the purchase price with his claim has meant, in cases where the land 
was worth less than the amount of the debt, that the mortgagee was reasonably as- 
sured of obtaining the land. Although Section 75(s)(3) provides a ninety-day period of 
redemption from the foreclosure sale at the sale price,"* the debtor could not ordinarily 
raise the money to redeem, since the amount he can borrow is directly proportional to 
the present value of the land;*5 consequently, the price upon sale to the creditor may 
be more than the present value. Because mortgagees of farms are frequently large 
institutional investors who are not in immediate need of cash and who desire to invest 
in farm land," the privilege of bidding at the sale with the debt, in effect, provides a 
means of taking over the land in the hope of an eventual restoration of its earning 
power. Insofar as the formal foreclosure sale is denied the mortgagee by the instant 
case, a mortgagee’s privilege under state law of taking over possession of the land is 
not recognized in farmer-relief proceedings under the Bankruptcy Act. 

This result may raise serious questions in the light of the Radford and Vinton cases. 
Admittedly the foreclosure sale was designed to mitigate the harshness to the mort- 
gagor of strict foreclosure. The historical function of a foreclosure was to protect both 
parties against a sale of the land for less than its fair value;s the mortgagee’s privilege 
of bidding was recognized as a device for protecting his interest in the adequacy of the 
sale price. This interest of the mortgagee was protected in equity by a lien on the prop- 


no possible chance of his paying off the full debt at the end of the three-year extension period. 
Since the debtor was almost sure to lose his property the decision in effect merely guaranteed a 
three-year respite. Now, however, the Bartels case takes on significance, since inability ever to 
pay off the debt does not necessarily indicate inability to redeem at the appraised valuation. 
Also in Borchard v. California Bank, 310 U.S. 311 (1940), it was held that an appraisal is a 
prerequisite to the beginning of the moratorium period. Even if the farmer was eventually to 
lose his land, an appraisal was necessary in order to determine the prescribed rental payments 
during the moratorium period. The requirement is now doubly significant, however, since the 
farmer can use the appraisal value in redeeming. 


12 49 Stat. 943 (1935), 11 U.S.C.A. § 203(s) (1939). 


3 The federal land banks under the United States Department of Agriculture can make 
loans on first mortgage bonds up to 50 per cent of the value of the land and 20 per cent of the 
value of the permanent improvements. 50 Stat. 704 (1937), 12 U.S.C.A. § 781 (Supp. 1940). 
Private insurance companies, big investors in farm mortgages, can make loans on a similar 
basis. See Ill. Rev. Stat. (1939) c. 73, § 737 (investment limited to 50 per cent of value of the 
land); N.Y. Cons. Laws (Cahill, Supp. 1940) c. 882, § 81 (investment permitted up to two- 
thirds of value of land). 


™4 The Metropolitan Life Insurance Company, for example, has over $81,000,000 invested 
in about 13,000 farm mortgages. Metropolitan Life Ins. Co., advertisment in 37 Time, No. 9, 
at 9 (Mar. 3, 1941). 


*5 3 Jones, Mortgages § 2010 (8th ed. 1928). 
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erty until the debt was paid in full.** But this interest is suitably protected if the sale 
is made for not less than the present fair value of the property; surely an appraisal 
is as suitable a method for making this determination as a formal sale.*7 Even though 
in most cases a deficiency judgment is valueless, the foreclosure sale gives the mortgagee 
at least the fair value of the security. And since the foreclosure sale is a device of the 
equity court, it would seem that the bankruptcy power of discharge and extension 
may alter this procedure so long as the creditor is not deprived of the fair value of the 
security. Under the first Frazier-Lemke Act, however, the payment of the appraisal 
value could be postponed five years, and it could be said that a fair value was denied 
the mortgagee where payment of the appraised value was postponed for such a long pe- 
riod, since the moratorium was three years longer than any of those recognized as valid 
under state laws."* This view would explain why the instant case denied the mort- 
gagee the ability to obtain an immediate foreclosure sale, since under the new act the 
mortgagor must pay the appraised value after a three-year moratorium. Thus it could 
be said that the minimum equivalent of a foreclosure sale, i.e., present value, is given 
the mortgagee.'® The difficulty with this explanation of the court’s position, however, 
is that it may be contended that Congress, in the light of the Radford case, almost 
expressly gave the mortgagee in bankruptcy his traditional equity right to a foreclosure 
sale.2° Yet the manifest desire to relieve overburdened farmers and the slight verbal 


16 “No instance has been found, except under the Frazier-Lemke Act, of either a statute or 
decision compelling the mortgagee to relinquish the property to the mortgagor free of the lien 
unless the debt was paid in full.” Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555, 
579 (1935). 


*7 Since outside bidding is practically non-existent, the mortgage foreclosure “‘sale” has been 
termed ‘‘a device by which the mortgagee announces the amount of credit on the debt which 
he is willing to allow for the property which has been transferred to him under the foreclosure.” 
Tefft, The Myth of Strict Foreclosure, 4 Univ. Chi. L. Rev. 575, 590 (1937). See also Suther- 
land, Foreclosure and Sale, 22 Corn. L. Q. 216 (1937). 

*® The Minnesota statute declared constitutional in Home Building and Loan Ass’n v. 
Blaisdell, 290 U.S. 398 (1934), provided a two year moratorium. Any state action providing 
for a longer extension might possibly have been said to effect the “‘right’’ rather than the 
“remedy” and thus have been held invalid under the contracts clause. In all, twenty-eight 
states have passed mortgage moratorium laws; none provide for more than a two-year exten- 
sion. See Poteat, State Legislative Relief for the Mortgage Debtor during the Depression, 5 
Law & Contemp. Prob. 517 (1938), for a collection of the various state acts. 

*9 Because of the absence of the restricting force of the contracts clause, the power of 
Congress under the bankruptcy power to alter remedies of foreclosure seems greater than the 
power of the states under the police power to modify creditors’ rights. Since §75(s) applies 
only to farmers, whereas state moratorium legislation applies to all mortgagors, the year longer 
extension under the federal law may possibly be justified on the ground that the plight of the 
farmer-debtor requires more drastic action than that necessary to relieve mortgage debtors in 
general. See Constitutionality of the Frazier-Lemke Act, 44 Yale L. J. 651, 658 (1935). 

2° The opinion in Wright v. Vinton Branch of Mountain Trust Bank of Roanoke, 300 U.S. 
440 (1937) at notes 2, 3,4, and 9, gives a complete resumé of the discussion and consideration of 
the bill before both houses of Congress. When Subsection (s) was about to expire, the Senate 
included a provision to deprive the mortgagee of a public sale. S. Rep. 1045, 76th Cong. 1st 
Sess. (1939). The House Committee on Judiciary refused to concur in the amendment, which 
would have required the mortgagee to be satisfied with the appraised value of the property. 
H. Rep. 1658, 76th Cong. 3d Sess. (1940). Thereupon the bill was passed as an extension 
until 1944 of the existing Subsection (s). 54 Stat. 40 (1940), 11 U.S.C.A. § 203 (Supp. 1940). 
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change in the second Frazier-Lemke Act from the first act would suggest that Congress, 
without intending to allow the mortgagee a formal foreclosure sale, hoped for a more 
liberal interpretation by the Court which would effectuate, as far as permissible, the 
rehabilitation of farmer-debtors.”* 

Since the mortgagor is able to retain the land if he pays the appraised value with- 
in three years or before foreclosure sale, the treatment approved by the instant 
case of secured claims under Section 75 offers an interesting contrast to the rule of 
“strict priority” required in corporate reorganizations by Case v. Los Angeles Lumber 
Products Co.* In that case a plan was held unfair which gave stockholders a present 
interest in the reorganized company where the present appraised value of the company 
was insufficient to satisfy the face amount of prior claims. Recent opinions in the Cir- 
cuit Court of Appeals for the Sixth Circuit construing the Los Angeles case deny the 
stockholders any right to future gains.*3 Under the effect given Section 75(s) by the 
instant case, the debtor is permitted to retain the land by paying the mortgagee the 
appraised value. Thus it may be argued that the debtor is given the benefit of any 
future increment above the present value at a time when the creditor is not being paid 
in full—a result that is not in harmony with the “strict priority” rule. 

It must be recognized that Section 75(s) and the corporate reorganization acts in- 
volve different policies and were intended to meet different problems. The corporate 
reorganization acts are intended to preserve the entity as a going concern through re- 
adjusting the debt and capital structure of the corporation and protecting contract 
rights against unjustifiable revision. The “strict priority” rule is intended to obviate 
the dangers of reorganization where stockholders in a dominant position seek to retain 
control of and obtain an equity in the business at the expense of corporate creditors. 
Section 75, on the other hand, is designed to protect the individual farmer, in a situa- 
tion where the creditor ordinarily is dominant, from the overwhelming debt burden 
which would otherwise deprive him of the land.*4 Section 75(s) thus performs the so- 
cially desirable function of keeping the farmer the owner of the land,?5 a result which 


*t See, for example, the explanation of the new act by Congressman Lemke shortly after its 
passage. Lemke, Constitutionality of the New Frazier-Lemke Amendment to the Bankruptcy 
Act, 4 Geo. Wash. L. Rev. 105 (1935). 


22 308 U.S. 106 (1939), noted in 7 Univ. Chi. L. Rev. 549 (1940). 


*3 Metropolitan Holding Co. v. Weadock, 113 F. (2d) 207 (C.C.A. 6th 1940); Whitmore 
Plaza Corp. v. Smith, 113 F. (2d) 210 (C.C.A. 6th 1940); Highland Towers Co. v. Bondholders’ 
Protective Committee of Highland Towers, 115 F. (2d) 58 (C.C.A. 6th 1940). There was a 
strong dissent, however, in all three cases. See 7 Univ. Chi. L. Rev. 549, 554 (1940), noting 
Case v. Los Angeles Lumber Products Co., 308 U.S. 106 (1939). 


*4Tt is paradoxical to note, however, that Jerome Frank, in interpreting the Boyd case, 
justifies the exclusion of stockholders when creditors remain unpaid by analogizing the corpo- 
rate reorganization proceedings to the case where a farm mortgagor attempts to purchase at the 
foreclosure sale. Such a purchase would be a fraudulent conveyance at common law. Frank, 
Some Realistic Reflections on Some Aspects of Corporate Reorganization, 19 Va. L. Rev. 541 
(1933). 

*s The provisions of the Bankhead-Jones Farm Tenant Act, 50 Stat. 522 (1937), 7 U.S.C.A. 
§ 1001 (1939), also directly aim at the promotion of farm ownership. Maddox, The Bankhead- 
Jones Farm Tenant Act, 4 Law & Contemp. Prob. 434 (1937). The necessity of meeting pay- 
ments on an unduly burdensome mortgage has caused many farmers to specialize in crops that 
reduce soil fertility and permit erosion. U.S. Dept. of Agriculture, Soils and Men 158 (1938). 
To alleviate this condition, as well as to decrease the rate of farm tenancy, it has been sug- 
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cannot be achieved under state legislation because of the contracts clause of the Fed- 
eral Constitution.*® 


Constitutional Law—Equal Protection—Three-Year Residence Requirement for 
Poor Relief—{Illinois]—The Illinois Pauper’s Act was amended in 1939 to provide 
that no local governmental unit shall provide relief to any person who did not “reside 
therein for a period of three years immediately preceding his application for relief and 
support.”* The relators, most of whom had been in the state for the required period, 
but who were refused relief by the Chicago relief authorities because they could not 
meet the local residence requirement, sought a writ of mandamus to compel the au- 
thorities to give them relief. The relators challenged the constitutionality of the act 
under the due process and equal protection clauses of the state and federal constitu- 
tions as establishing an arbitrary classification. Held, that the classification is not 
arbitrary since it is a reasonable means to prevent the burden to the state relief system 
of a continued inflow of indigent families from other states. Writ denied. People ex rel. 
Heydenreich v. Lyons. 

The underlying justification for upholding the classification based on the three-year 
local residence requirement is that the state, being under no constitutional or common 
law duty to provide relief to indigents,3 has wide discretion in imposing conditions of 
eligibility for poor relief.4 In stating that the residence requirement bears a reasonable 
relation to the legislative intent of assuring relief to resident indigents by discouraging 
the immigration of indigents from other states,’ the court failed to distinguish the 
intrastate from the interstate aspects of the relief problem. A state residence require- 
ment would have been sufficient to prevent an influx of non-residents; the local resi- 
dence requirement, which is no greater protection against that danger, has the serious 
economic effect of restricting to local communities the area within which indigent 
families might freely move. The intrastate aspect of the statute was mentioned only 
with the brief remark that the amendment was simultaneously intended to relieve local 


gested that mortgage payments be made adjustable to current incomes for large groups of 
borrowers. Wickens, Adjusting the Mortgagor’s Obligation to Economic Cycles, 5 Law & 


Contemp. Prob. 617 (1938). The suggestion is similar to the proposal for “‘all equity” financing 
in the case of corporations. 


26 Even though many states have deficiency judgment acts which require the fair value of the 
mortgaged property to be applied in diminution of the debt (e.g., see the North Carolina 
statute upheld in Richmond Mortgage & Loan Corp. v. Wachovia Bank and Trust Co., 
300 U.S. 127 (1937)), in no state is it possible for the mortgagor to require a ‘“‘scaling down’”’ of 
the debt so as to prevent the mortgagee from taking over the land. 


t Til. Rev. Stat. (1939) c. 107, § 16. 
2 374 Ill. 557, 30 N.E. (2d) 46 (1940). Rehearing den. Dec. 10, 1940. 


3 Holland v. Cedar Grove, 230 Wis. 177, 282 N.W. 111 (1939); Cerro Gordo v. Boone, 152 
Iowa 672, 133 N.W. 132 (1911). 


4 The doctrine of unconstitutional conditions may possibly impose some limitations on this 
discretion. Rottschaefer, Constitutional Law 557 (1939). 


5 374 Ill. 557, 566, 30 N.E. (2d) 46, 52 (1940). 
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communities of the relief burden of other communities. Intrastate migration might, in 
the absence of this legislation, result from the existence of varying relief rates in differ- 
ent communities.* The intrastate aspects of the relief problem, however, decrease in 
importance as state funds bear more of the burden. In 1940 local funds paid only about 
27 per cent of the total relief burden, state grants supplying the remainder.’ 

The relators also attacked the requirement that the period of residence immediately 
precede the application for relief. In this respect the Illinois provision differs from 
the usual type, which requires merely that to be eligible for relief, i.e., to have acquired 
a “settlement,’’* one must have resided in the relief-giving unit for the required period.® 
The general “common law” policy was that no person should be without a settlement. 
Thus it was held, as to intrastate migration, that a settlement was not lost until an- 
other settlement was acquired within the state.*® A split of authority existed as to 


6In May, 1940, the monthly allowance per family unit ranged from $17.51 in southern 
Illinois communities to $60.09 in northern communities. Jacoby, An Analysis of Migration and 
Relief in Illinois 22 (pamphlet, 1940). 


1 Ibid., at ar. 


§ Delaware L. & W.R. Co. v. Petrowsky, 250 Fed. 554, 562 (C.C.A. 2d 1918); Smiley v. St. 
Hilaire, 183 Minn. 533, 536, 237 N.W. 416, 418 (1931). 


9In 1939, eighteen states had residence requirements of more than one year; in only two 
were they shorter than one year. Twenty-two states had one-year periods. The remainder had 
no provision. Am. Pub. Welfare Ass’n, Compilation of Settlement Laws of All States in the 
United States (1939). 

Only a few states besides Illinois require that the period of residence immediately precede 
the application for relief. Ariz, Code Ann. (1939) c. 70, § 117a; Idaho L. 1939, c. 270, § 18; 
2 Pa. L. 1937, No. 390, § od. 

Prior to the present amendment, Illinois did not require a fixed period of residence as a 
condition to poor relief. The law simply provided that local relief units should grant relief to 
persons lawfully resident therein. Ill. Rev. Stat. (1937) c. 107, §§ 14, 14a, 15.1. Residence was 
defined as ‘‘the actual residence of the party, or the place where he was employed, or in case he 
was in no employment, it shall be considered and held to be the place where he made it his 
home.” [sic] Ibid., § 17. Section 16 provided that among Illinois communities the burden of 
supporting a pauper should finally rest not upon the community in which he resided when he 
became a pauper, but upon the one wherein he resided at the commencement of an immediately 
preceding twelve-month period. The text of the statute did not seem to require any period of 
residence in the community thus charged with the final burden. 

Under the new law, the community in which a person applies for relief is bound, if the 
applicant has not resided therein for three years immediately preceding his application for 
relief, to take steps to place the relief burden on that Illinois community, if any, wherein the 
person has so resided. Such community must pay the community in which the pauper applied 
for relief any charges incurred for support and transportation of the pauper. Ill. Rev. Stat. 
(1939) c. 107, § 16. Furthermore, residence is now defined as the local relief unit “in which 
person has made his permanent home for a continuous period of three years, preceding his 
becoming chargeable as a pauper.” Ibid., § 17. These provisions become understandable in 
the light of the instant decision in which the court stated that residence does not necessarily 
imply physical presence, but depends on the intention of the person who is, for the time being, 
not present at his place of domicile. 


© In re Leslie, 166 Minn. 180, 207 N.W. 323 (1926); Payne v. Dunham, 29 Ill. 125 (1862); 
Manchester v. Springfield, 15 Vt. 385 (1843). 
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whether a settlement was lost by the acquisition of a settlement in another state." 
Today some statutes provide that settlement is lost upon the expiration of a fixed 
period of residence outside the place of settlement, irrespective of whether or not a 
new settlement has been acquired.”* 

The relators’ argument of discrimination was based on the premise that the act 
forbade relief to Illinois residents who had sought temporary employment in other 
communities and states while allowing relief to other indigents who had remained idle 
in one community. The court disposed of this contention by holding residence to be 
determined by intention, not merely by physical presence, thus allowing relief clients 
to seek temporary employment elsewhere without losing their settlement if they have 
no intention sufficient to establish a new domicile elsewhere.*s 

In practice, however, any rule based on intention, which may be inferred from 
physical acts, may justifiably lead relief clients to be reluctant to make any physical 
change of residence out of the community in which they have a settlement. The IIli- 
nois provision, therefore, seems inferior to a provision making loss of settlement turn 
not on intent, but on a fixed period of residence outside the place of settlement." 

In addition to the requirement of a long period of residence, the statute contains 
another provision which may be used to reduce the relief burden of any locality and 
of the state. Section 16a provides that the local unit bound to support an indigent may, 
in lieu of support, transport him to the state wherein he last resided. Since this pro- 
vision does not purport to be an expulsion measure, it seems to be only an authoriza- 
tion to relief authorities to spend relief funds for such purpose,’s and it is apparently 
not operative over the objection of an indigent."® Furthermore, it seems that relief 


™ That such acquisition does not cause loss of prior settlement: Payne v. Dunham, 209 III. 
125 (1862); Peterborough v. Lancaster, 14 N.H. 382 (1843); Alexandria v. Kingwood, 8 


N. J. L. 370 (1826); Townsend v. Billerica, 10 Mass. 419 (1813). That such acquisition results 
in loss of prior settlement: Exeter v. Richmond, 6 R.I. 149 (1859); Bethlem v. Roxbury, 20 
Conn. 297 (1850). 


12 Mass. Ann. Laws (1933) c. 116, § 5; N.Y. Cons. Laws (McKinney, 1938) c. 7, § 53; 
R.I. Gen. Laws (1938) c. 68, § 1. 

*3 The interpretation of “‘residence”’ as ‘‘domicile” rather than mere physical presence seems 
general. Plainville v. Milford, 119 Conn. 380, 177 Atl. 138 (1935); Georgia v. Waterville, 
107 Vt. 347, 178 Atl. 893 (1935); Dorr v. Seneca, 74 Ill. 101 (1874). 


+4 See note 12supra. The Arizona statute, having a three-year residence requirement similar 
to that of Illinois, has a provision permitting temporary absence not exceeding one year during 
the three-year period. Ariz. Code Ann. (1939) c. 70, §117(b). The Arizona statute also dis- 
tinguishes between interstate and intrastate migration, requiring only a six-month continuous 
residence immediately preceding the application for relief in the county in which application is 
made. Ibid., § 117(a). 

*8 New York has a statute providing for forcible expulsion of indigents. N.Y. Cons. Laws 
(McKinney, 1939) c. 42, § 71. Such expulsion can apparently be made only to a state (or 
country) where the indigent has a settlement. It seems probable that the Court of Appeals will 
uphold the constitutionality of the act when the question is properly presented. Cf. In re 
Chirillo, 283 N.Y. 417, 28 N.E. (2d) 895 (1940), where the court refused to hear the constitu- 
tional question because of failure to follow the New York Civil Practice Act in presenting the 
appeal. Finch, J., dissenting, said the question should be considered and produced authority 
upholding the statute. 


6 Ops. Att’y Gen’! of Ill. (1939) 175. Even removal statutes will be construed in favor of 
the pauper. Emmet v. Dally, 216 Iowa 166, 248 N.W. 366 (1933). 
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funds can be used for an indigent’s transportation only after the indigent has become 
eligible for relief; they cannot be used to prevent such acquisition. 

Several other problems concerning eligibility for relief remain unsettled under the 
amendment. Must a person reside within the local unit without any relief for the three- 
year period in order to gain a settlement? Most states expressly provide that during 
the period of residence necessary to obtain state relief a person must not be in receipt 
of relief from other public agencies;*? some states disallow relief from either public or 
private agencies."* The question is significant because federal relief*® or private chari- 
table relief is granted to indigents residing within Illinois communities. A related prob- 
lem is whether persons eligible under the former law and in fact receiving relief will be 
deprived of relief if they cannot satisfy the new residence requirement. Although no 
question of vested rights is involved, the act ought not to be given a retroactive effect.** 

The immediate effect of the Illinois amendment is to place a heavy burden upon 
private charity, which is already overburdened. Because the act hampers interstate 
as well as intrastate migration,?? other states may enact retaliatory legislation.*3 The 
effect upon interstate migration appears to be economically undesirable.*4* Moreover, 
it is said that rigorous settlement requirements tend in practice to effect a hardship 
on the honest poor who seek work, while persons with a pauper spirit are able to secure 
a living without work.’ 


11 E.g., Mich. Comp. Laws (Mason, Supp. 1935) § 8255; N.Y. Cons. Laws (McKinney, 
1930) C. 42, § 56. 

#8 Ohio Code Ann. (Throckmorton, 1940) § 3479; N.J. Rev. Stat. (1938) tit. 44, c. 4, §57; 
Iowa Code (1939) § 3828.088(3). 


79 Employment on federal works projects is considered relief. In re Youngs, 172 Misc. 
155, 14 N.Y.S. (2d) 800 (N.Y. City Cts. 1939). 


2° In re Opinion of the Justices, 89 N.H. 563, 198 Atl. 249 (1938); Guilford v. New Haven, 
56 Conn. 465, 16 Atl. 240 (1888); Lawrence v. Methuen, 187 Mass. 592, 73 N.E. 860 (1905). 


#t See United Charities of Chicago Bulletin No. 226, Aug. 14, 1940. 


2 It is difficult to estimate the influence of relief availability upon migration. Relief does 
not appear to be a dominant factor in causing migration. Webb, The Transient Unemployed 
58, 117 (WPA Division of Social Research, Monograph III, 1935). However, other things 
being equal, it may be the consideration which determines whether or not a migration occurs. 
Jacoby, An Analysis of Relief and Migration in Illinois (pamphlet, 1940). The level of relief, as 
well as its availability, is also of importance in inducing migration. See In re Chirillo, 283 N.Y. 
417, 433, 28 N.E. (2d) 895, 902 (1940). 

23 In 1932, only nine states had residence requirements longer than one year. Hirsch, Com- 
pilation of Settlement Laws of All the States of the United States (1933). Today there are 
eighteen states with requirements greater than one year. See note 9 supra. 


*4 From the point of view of the nation as a whole the migration of destitute citizens appears 
not any less desirable than the migration of self-supporting citizens, providing the former are 
governed by the same motives as the latter ana act on the best available information. Jacoby, 
An Analysis of Relief and Migration in Illinois 7 (pamphlet, 1940); Ashchrott, English Poor 
Law System 9-13 (2d ed. 1902). Smith, The Wealth of Nations bk. I, 140-41 (Cannan ed. 
1937). 


*s Gillen, Poor Relief Legislation in Iowa 124-25 (1914). For examples of hardships in- 
flicted by the recent Illinois amendment see 14 Social Serv. Rev. 347 (1940). Note that this 
argument was used by the relators in the principal case to support their contention of uncon- 
stitutional discrimination. 374 Ill. 557, s61 30 N.E. (ad) 46, 50 (1940). 
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Action on a national scale seems necessary in order to remedy a situation already 
nation-wide in scope.*® The grant-in-aid method or a system of interstate compacts 
might be used to induce the states to adopt uniform requirements for relief. Under the 
provisions adopted no residence of more than one year should be required, and no 
settlement should be lost until a new one is obtained. Moreover, acceptance of federal 
assistance should not be permitted to disqualify a migrant from acquiring a settlement, 
since relief may be necessary until the migrant family establishes itself in the com- 
munity. In order to make migration intelligent, information bureaus are necessary 
to make knowledge of employment opportunities more readily available and to pre- 
vent the dissemination of inaccurate information. 

If, on the other hand, a system of direct federal relief for non-settled migrants is 
instituted, care should be taken to avoid two standards of relief, federal and state, in 
the same jurisdiction. Either direct federal relief or grants-in-aid and interstate com- 
pacts would probably not prevent variations in relief levels among the states and the 
effect of such variations in influencing migration. 


Constitutional Law—Fair Labor Standards Act—Industry Committee Procedure in 
Recommending Minimum Wages—{Federal].—The petitioner, a small cotton textile 
manufacturer subject to the Fair Labor Standards Act, sued in the Circuit Court of Ap- 
peals for the Fifth Circuit to set aside the administrator’s order fixing a 323 cent hourly 
minimum wage for the textile industry. The petitioner argued first, that the act was 
unconstitutional, and second, that even if it were constitutional, the administrator had 
not complied with the statute. On writ of certiorari from the Supreme Court to the cir- 
cuit court, which had dismissed the petitioner’s complaint, held, that Congress had 
power to regulate wages and hours in industries engaged in production for interstate 
commerce, that the administrator had complied with the act in appointing the industry 
committee and in upholding its findings, and that the administrative procedure set up 
in the act did not deny petitioner his right to a fair hearing nor involve an unconstitu- 
tional delegation of legislative power. Judgment affirmed. Opp Cotion Mills, Inc. v. 
Adm’r of the Wage and Hour Division of the Dept. of Labor. 

Since the Supreme Court in United States v. Darby Lumber Co.? held that under the 
commerce power Congress could prohibit employment of workmen engaged in the 
production of goods for interstate commerce and the shipment of the goods in such 
commerce when the men worked under substandard conditions,3 the statutory pro- 


26 For a discussion of possible remedies see Ohio State Transient Committee, Summary of 
Conditions in Ohio in regard to Interstate Migration of Destitute Citizens 11-14 (1940); 
Council of State Governments, A Survey of the Present Status of the Problem of the Transient 
and State Settlement Laws (1938); Ryan, Migration and Social Welfare c. 7 (1940); Jacoby, 
An Analysis of Relief and Migration in Illinois 11, 25-26 (pamphlet, 1940). 

161 S. Ct. 524 (1941). 261 S. Ct. 451 (1941). 

3 The Supreme Court expressly overruled Hammer v. Dagenhart, 247 U.S. 251 (1918), 
which invalidated the Child Labor Act of 1916. For a discussion on the constitutionality of 
the Fair Labor Standards Act see, Constitutional Aspects of the Fair Labor Standards Act of 
1938, 87 U. of Pa. L. Rev. 91 (1938); The Fair Labor Standards Act: The Evils and Burdens 
in Interstate Commerce, 25 Va. L. Rev. 341 (1939); The Fair Labor Standards Act, 16 N.Y. 
U. L. Q. 454 (1939); Stern and Smethurst, How the Supreme Court May View the Fair Labor 
Standards Act, 6 Law & Contemp. Prob. 431 (1939). 
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cedure for setting standards becomes important. The labor standards act provides 
that the administrator appoint a committee for each industry which shall consist of an 
equal number of representatives of employers, employees, and the public, and which 
shall recommend to the administrator a minimum wage for the industry.‘ On receiving 
the industry committee’s recommendation, the administrator must hold a public hear- 
ing. If the committee’s recommendation accords with the law and is supported by the 
evidence at the hearing, the administrator “shall” (must?) approve the recom- 
mendation.s 

The petitioner objected to the textile wage order on the ground that the adminis- 
trator had not given, as was required by the act, “‘due regard to the geographical re- 
gions’”’* in appointing the committee. Since southern mills produced over half of the 
national textile output and employed over half the workers in the industry, the plain- 
tiff maintained that the nine southern representatives on the committee of twenty-one 
should have been increased to at least a majority. The Court held that “due regard” 
to geographical areas did not require strict geographical apportionment of members, 
but that the administrator in his discretion could select committee members in order 
to effectuate the act’s purposes. Since the administrator could have concluded that a 
committee with a southern majority representing low wage-scale mills would defeat 
the act’s purpose, it was not arbitrary to deny the South majority representation on 
the committee. 

The legislative history of this provision supports the Court’s interpretation that 
Congress did not intend to require strict geographical apportionment.’ Where Con- 
gress has desired to limit an administrator’s power to appoint committees, it has clearly 
stated such limitations.* Furthermore, earlier decisions hold that when an administra- 
tor is required to give “‘due consideration” to a factor he can in his discretion determine 
the weight to be given this factor.» Had the Court required strict geographical appor- 
tionment, the administrator still could have effectuated the policy of the act by care- 


452 Stat. 1062, 1064 (1938), 29 U.S.C.A. §§ 205, 208 (Supp. 1940). 
5 52 Stat. 1064 (1938), 29 U.S.C.A. § 208(d) (Supp. 1940). 
6 52 Stat. 1062 (1938), 29 U.S.C.A. § 205(b) (Supp. 1940). 


7 At various times it was suggested in Congress that the administrator be required to make 
an exact apportionment of committee members among geographic areas, but in the final draft 
of the statute this provision was omitted. Forsythe, Legislative History of the Fair Labor 
Standards Act, 6 Law & Contemp. Prob. 464 (1939). 


*In most instances the President or administrator is given complete discretion in the ap- 
pointment of committee members who have functions similar to those of an industry commit- 
tee. Federal Communications Commission, 48 Stat. 1066, 1067 (1934), 47 U.S.C.A. § 154 
(Supp. 1940); Interstate Commerce Commission, 41 Stat. 497 (1920), 49 U.S.C.A. § 11 (1929); 
Federal Power Commission, 46 Stat. 797 (1930), 16 U.S.C.A. §§ 792, 793 (Supp. 1940); Federal 
Trade Commission, 38 Stat. 717, 718 (1914), 15 U.S.C.A. § 41 (Supp. 1940); Agricultural 
Adjustment Act, 48 Stat. 37 (1933), 7 U.S.C.A. § 610 (1939). The Bituminous Coal Conserva- 
tion Act of 1937, 50 Stat. 72, 76 (1937), 15 U.S.C.A. § 829 (Supp. 1940), provided, however, 
that not more than one commissioner shall be a resident of any one state, and not more than 
one commissioner shall be a resident of any one coal district. 


® United States ex rel. Maine Potato Growers and Shippers Ass’n v. ICC, 88 F. (2d) 780 
(App. D.C. 1937); Black River Valley Broadcast Co. v. McNinch, 101 F. (2d) 235 (App. D.C. 
1938), cert. den. 307 U.S. 623 (1938). 
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fully selecting the southern committee members. And even had the South been given 
a majority of the employer, employee and public representatives, this majority might 
in effect have been changed to a minority by the tendency of southern labor representa- 
tives to vote with the northern mills for a high minimum wage. 

The Court’s determination that the statute did not give members of an “industry” 
the right to appear before the committee and introduce evidence seems justified. The 
act merely provides that the committee “may'* hear such witnesses and receive such 
evidence as may be necessary.”** The petitioner contended, however, that procedural 
due process required that industry members be given the “right” to appear. But due 
process does not require that interested parties be given an opportunity to pre- 
sent evidence before a government advisor or investigator, or even before a body 
with quasi-judicial powers,’ if some provision is made for a hearing before the ad- 
ministrative determination becomes final. Since the act provides for a hearing before 
the final order is issued, requirements of procedural due process seem to be satisfied. 

The act provides that the industry committee can exempt a class of employers from 
the industry minimum wage if necessary to prevent substantial curtailment of employ- 
ment or remedy a competitive disadvantage. In determining whether an exemption 
should be granted, the committee is to consider competitive conditions in the industry 
as affected by transportation and production costs, wages established for similar work 
in collective labor agreements, and wages paid for similar work by employers volun- 
tarily complying with the act." The petitioner objected that the failure to specify in 
the act the weight to be given these factors involved an unconstitutional delegation of 
legislative power. But provision for granting exemptions when necessary to prevent 
curtailment of employment or unfair competitive advantage does not give the Wage 
and Hour Administrator or the industry committee broader discretion than that grant- 
ed in numerous other statutes.'s Mere statement of the factors to be considered in 
applying these standards should not make the act invalid. 

A more real objection is that the industry committee, under the guise of giving vary- 
ing weight to the factors set out in the statute, might grant an arbitrary exemption. 
Employers on the committee might attempt to secure exemptions for themselves. 
Conflicting evidence on issues arising under the statute would serve to conceal such 


*© Italics added. ™ 52 Stat. 1064 (1938), 290 U.S.C.A. § 208(b) (Supp. 1940). 

*2 Compare the procedure of the investigatory branch as provided in the Packers and 
Stockyards Act, 42 Stat. 161 (1921), 7 U.S.C.A. § 193 (1939), and the Interstate Commerce 
Commission Act, 52 Stat. 1028 (1938), 15 U.S.C.A. § 45 (Supp. 1940). 

13 See United States v. Illinois Central R. Co., 291 U.S. 457, 463 (1933); American Security 
Co. v. Baldwin, 287 U.S. 156, 168 (1932) (due process requires that there be an opportunity to 
be heard and to present every available defense; but it need not be before the entry of judg- 
ment); Phillips v. Com’r, 283 U.S. 589, 596-97 (1931); Coffin Bros. & Co. v. Bennett, 277 U.S. 
29 (1928). 

4 52 Stat. 1064 (1938), 29 U.S.C.A. § 208(c) (Supp. 1940). 

*s Packers and Stockyards Act, 42 Stat. 166 (1921), 7 U.S.C.A. § 211 (Supp. 1940) (adminis- 
trator required to set rates that were “‘just and reasonable’’), upheld in Tagg Bros. v. United 
States, 280 U.S. 420 (1930); Agricultural Adjustment Act, 52 Stat. 45, 46 (1938), 7 U.S.C.A. 
§§ 1312, 1313 (Supp. 1940) (administrator required to set marketing quotas), upheld in Mul- 
ford v. Smith, 307 U.S. 38, 48-49 (1939); Bituminous Coal Conservation Act, 50 Stat. 72, 76 
(1937), 15 U.S.C.A. § 829 (Supp. 1940) (administrator required to ‘‘fix the prices” of coal), 
upheld in Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 397 (1940). 
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action. This concealment would make it difficult for an employer who did not par- 
ticipate in committee proceedings to prove that an exception was arbitrary. Thus the 
act would seem to create circumstances similar to those existing under the NRA and 
the first Bituminous Coal Act.'7 The Court held these acts unconstitutional because 
they gave to an interested majority power to oppress a minority group."* Sufficient 
check on such activity exists, however, under the Fair Labor Standards Act. A mem- 
ber of the industry is not automatically a member of the wage-setting committee; in- 
stead the administrator has power to select the committee and can prevent participa- 
tion by undesirable members. The small size of the committees lends itself to more 
effective investigation and reduces the likelihood of “horse trading.”*® Furthermore, 
opposing the employer representatives are an equal number of employee representa- 
tives; thus, the deciding vote on many important issues is placed in the hands of dis- 
interested representatives of the public. The public nature of the industry committee 
proceedings and the threat of an administrative hearing at a later time also tends to 
check arbitrary action. The pressure to secure exemption from the act, moreover, is 
lessened by the fact that the present exemptions end in 1945; after that any exemption 
from the act’s wage provisions must be supported by a “preponderance of the evi- 
dence” before the committee and the administrator. 

In view of the difficult economic and sectional issues likely to arise under the act, 
Congress perhaps should have avoided placing power to make initial findings of fact 
and recommendations as to wages in a committee where economic and sectional in- 
terests are represented. Instead, Congress could have provided an administrative pro- 
cedure similar to that under the Interstate Commerce Commission Act.*° There, initial 
fact finding and recommendation are done by an impartial department investigator, and 
a hearing is held before disinterested commissioners. But the ICC type of procedure 
does not allow employer and employee participation in setting wage standards. Par- 
ticipation was desired under the wage-hour statute in order to secure the cooperation 
and compliance of those affected. Besides, even under the Fair Labor Standards 
Act, the Department of Labor statisticians do much of the fact finding and investiga- 
tory work. As for preventing sectional and economic interests from influencing ad- 
ministrative decisions, even under the ICC procedure these pressures may become 
effective through political control over the appointment of commissioners.?* 

*6 Opp Cotton Mills, Inc. v. Adm’r of the Wage and Hour Division of the Dept. of Labor, 
111 F. (2d) 23, 26-27 (C.C.A. 5th 1940). 

17 National Industrial Recovery Act, 48 Stat. 196 (1933), 15 U.S.C.A. § 702 (1934); 
Bituminous Coal Conservation Act of 1935, 49 Stat. 994 (1935), 15 U.S.C.A. § 803 (1939). 

18 Schechter Poultry Co. v. United States, 295 U.S. 495 (1935); Carter v. Carter Coal Co., 
298 U.S. 238 (1936). 

9 An attempt has been made to keep the committees as small as possible. The hosiery, 
wool, hat, and millinery committees were composed of but fifteen members, textile twenty-one, 
and the railroad committee twelve. Rep. of Att’y Gen’l, Administration of the Fair Labor 
Standards Act of 1938, at 27 n. 31 (1940). 

2° 41 Stat. 497 (1920), 49 U.S.C.A. § 11 (1929); Rep. of Att’y Gen’l, Administrative Pro- 
cedure of the Interstate Commerce Commission, at 19-90 (1940). 

2t Rep. of Att’y Gen’l, Administration of the Fair Labor Standards Act of 1938, at 37-44 
(1940). 

22 Mansfield, The Lake Cargo Coal Rate Controversy 141, 191 (1932). 
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Contracts—Mutuality—Cancellation of Automobile Dealer’s Franchise without 
Just Cause—{Federal].—In 1937 the Ford Motor Company cancelled without cause 
the dealer agreement or “franchise” of the plaintiff, a Wisconsin Ford dealer. The 
franchise, last renewed in May 1932, provided that it might be terminated at the will 
of either party upon written notice, that cars were to be sold to the dealer at prices 
fixed by the company, and that the number of cars to be shipped to the dealer would 
rest in the company’s discretion. The plaintiff, who had made large capital invest- 
ments in his business during the twenty-four years he had held the franchise, brought 
a tort action to recover damages for the unlawful cancellation of the franchise, basing 
his claim upon a 1937 Wisconsin statute.' This statute provided that the Wisconsin 
Banking Commission might suspend or revoke an automobile manufacturer’s license 
to do business within the state where the manufacturer had unfairly cancelled the 
franchise of a motor vehicle dealer; it did not, however, specifically give a cause of 
action to the aggrieved dealer. The dealer here contended that his franchise was an 
invalid contract because it lacked “mutuality,” and that, although the statute did 
not apply to valid contracts entered into before its passage, it did apply to invalid 
agreements. On appeal from a judgment of dismissal, the Circuit Court of Appeals 
for the Seventh Circuit held, that the contract between the dealer and the Ford Motor 
Company being valid, the Wisconsin statute, presumed to be constitutional, would not 
be given a retroactive effect. Judgment affirmed. Buggs v. Ford Motor Co? 

Because dealer franchises are drafted by counsel for the automobile manufacturers 
the franchises are often so one-sided in favor of these manufacturers as to be held in- 
valid for want of “mutuality.”3 The term “lack of mutuality” is employed by the 
courts to indicate various insufliciencies in consideration,‘ such as uncertainties of 
subject matter, promises which are illusory because of excessive discretion in the prom- 
isor, and agreements terminable at the will of either party. For example, franchises 
have been held to lack mutuality when the number of cars or models to be handled was 
not stated,’ when the manufacturer had complete discretion with respect to shipments 
and the filling of dealers’ orders,* or when either party might cancel the agreement at 


* Wis. Stat. (1939) § 218.01(3)(a)17. 
2113 F. (2d) 618 (C.C.A. 7th 1940), cert. den. 61 S. Ct. 65 (1940). 


3 Jordan v. Buick Motor Co., 75 F. (2d) 447 (C.C.A. 7th 1935); Ford Motor Co. v. Kirk- 
myer Motor Co., Inc., 65 F. (2d) roor (C.C.A. 4th 1933); Huffman v. Paige-Detroit Motor 
Car Co., 262 Fed. 116 (C.C.A. 8th 1919). Contra: Erskine v. Chevrolet Motors Co., 185 N.C. 
479, 117 S.E. 706 (1923). 


4 See The Necessity for ‘“Mutuality” and the Right of Termination in Sales Agencies, 28 
Ill. L. Rev. 800 (1934); ‘“Mutuality” in Exclusive Sales Agency Agreements, 31 Col. L. Rev. 
830 (1931). It has been said that the awarding of an exclusive dealer franchise is sufficient to 
constitute legal consideration. 37 Mich. L. Rev. 132 (1938), noting Jay Dreher Corp. v. Delco 
Appliance Corp., 93 F. (2d) 275 (C.C.A. 2d 1937). But some automobile dealer franchise cases 
do not so hold. Jordan v. Buick Motor Co., 75 F. (2d) 447 (C.C.A. 7th 1935). See in general 
Cold Blast Transp. Co. v. Kansas City Bolt & Nut Co., 114 Fed. 77, 81 (C.C.A. 8th 1902). 


5 Jordan v. Buick Motor Co., 75 F. (2d) 447 (C.C.A. 7th 1935). 


* Huffman v. Paige-Detroit Motor Car Co., 262 Fed. 116 (C.C.A. 8th 1919); Velie Motor 
Car Co. v. Kopmeier Motor Car Co., 194 Fed. 324 (C.C.A. 7th 1912). 
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will.? On the other hand, courts have found mutuality when provisions in the franchise 
make it impossible for the promisor to perform without suffering sufficient detriment 
to constitute consideration. Thus, when the number of cars the manufacturer must 
ship may be ascertained from the contract,* or when upon cancelling a dealer’s fran- 
chise the manufacturer must actively assist the dealer in his enforced liquidation,® 
courts have found sufficient detriment to constitute consideration.'*® When failure on 
the part of either the manufacturer or the dealer to fulfill conditions in the agreement 
gives the other power to cancel, the franchise has been held not lacking in mutuality, 
and the injured party may recover damages for wrongful cancellation." 

In its opinion the court considered only the proposition that the company’s promise 
to sell cars at prices set by itself in a published price list rendered the price to the 
dealer sufficiently certain under the peculiar conditions in the automobile industry, 
namely, the yearly change of models and prices.'? However true this may be, the 
franchise did not state specifically the number of cars or the models to be handled, a 
defect which the same court had previously held to be fatal lack of mutuality." More- 
over, the court failed to consider the effect of the cancellation-at-will clause upon the 
mutuality of the franchise, although a previous decision in the same circuit had held 
that a provision for cancellation by either party for just cause upon thirty days’ notice 
constituted a lack of mutuality.4 

The rights of the parties inter sese do not really seem dependent on a finding of 
mutuality sufficient to make the contract binding, except where the agreement con- 
tains provisions designed to relieve the dealer of some of the hardships of cancellation. 
It does not help a dealer to have his franchise declared a valid contract when the 
manufacturer need not fill his orders, can terminate his dealership at will, and need not 
help him salvage some of his investment. In the instant case, moreover, holding the 
franchise a valid contract precluded statutory punishment of the Ford Motor Com- 
pany by the Wisconsin Banking Commission and prevented the plaintiff from enforc- 
ing any rights he might otherwise have had under the statute in effect when Ford 
cancelled.*s 


7 Oakland Motor Car Co. v. Indiana Automobile Co., 201 Fed. 499 (C.C.A. 7th 1912); 
Velie Motor Car Co. v. Kopmeier Motor Car Co., 194 Fed. 324 (C.C.A. 7th 1912); Jordan v. 
Buick Motor Co., 75 F. (2d) 447 (C.C.A. 7th 1935). But see 1 Williston, Contracts § 105 
(rev. ed. 1936). See in general, 14 Iowa L. Rev. 227 (1929). 

8 Moon Motor Car Co. of New York v. Moon Motor Car Co., Inc., 29 F. (2d) 3 (C.C.A. 
2d 1928). 

* Bushwick-Decatur Motors, Inc. v. Ford Motor Co., 30 F. Supp. 917 (N.Y. 1940). 

x0 Even when the contract was not originally enforceable because it contained a termination- 
at-will clause, a manufacturer was held liable for breach of contract when he merely let the 
stipulated period of duration pass and did not pursue the provision for termination. Ellis 
v. Dodge Bros., 246 Fed. 764 (C.C.A. 5th 1917). 

1 Moon Motor Car Co. of New York v. Moon Motor Car Co., Inc., 29 F. (2d) 3 (C.C.A. 
2d 1928). 

2 Buggs v. Ford Motor Car Co., 113 F. (2d) 618, 620 (C.C.A. 7th 1940). 

"3 Jordan v. Buick Motor Co., 75 F. (2d) 447 (C.C.A. 7th 1935). 

™4 Oakland Motor Car Co. v. Indiana Automobile Co., 201 Fed. 499 (C.C.A. 7th 1912). 

«5 It was the plaintiff’s theory that even though the Wisconsin statute did not expressly give 
a cause of action for damages to a dealer injured by cancellation of his franchise, it was de- 
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In a recent study,** the Federal Trade Commission found that the provision com- 
mon to all dealers’ agreements which permits either party to cancel at will upon very 
short notice is the ultimate sanction behind other inequitable requirements imposed 
upon the dealers, both within and without the franchise."? It appears from other 
sources that the cancellation-at-will clause has been employed not only to implement 
other provisions of the franchise, but also to force dealers to take more new cars than 
they wish to handle."* In consequence, dealers are frequently compelled to give exces- 
sive trade-in allowances in order to sell the new cars, and they must sell the turned-in 
cars at substantial losses. Dealers may also be forced to make further investments in 
their businesses’? and, when the manufacturer desires, to move their businesses into 
less desirable territory.2° The FTC study indicates the detrimental economic effects 
to dealers resulting from this situation.” 


signed to protect dealers as a class, and hence an aggrieved dealer should be entitled to a civil 
remedy at common law. He relied partly on Couch v. Steel, 3 E. & B. 402 (Q.B. 1854), the 
Statute of Westminster II, 1285, 13 Ed. I, c. 50, and Pollock, Torts 196 (11th ed. 1920) which 
states, “‘. ... The provision of a public remedy without any special means of private compensa- 
tion is in itself consistent with a person specially aggrieved having an independent right of 
action for injury caused by a breach of the statutory duty.” 

%6 Federal Trade Com’n, Report on Motor Vehicle Industry (1939). 


*7 Some of the requirements usually appearing in franchises are as follows: the dealer must 
develop his territory to the satisfaction of the manufacturer; orders are binding on the dealer 
but not on the manufacturer; periodically the dealer must submit estimates of his new car 
requirements; the dealer must permit inspection of his business and records by the manu- 
facturer; title to all cars remains in the manufacturer, but shipments are at the dealer’s risk 
from the time of delivery to the carrier; the dealer must pay the list price and actual freight to 
his place of business (or a “transportation charge”). Federal Trade Com’n, Report on Motor 
Vehicle Industry 139-46 (1939). For a summary of contents of dealers’ franchises, see Nat’l 
Automobile Dealers Ass’n, Automobile Dealers Franchises for the 1939 Model Year (1939). 


*8 See letters from a Colorado Pontiac dealer and from a New York Ford dealer set out in 
Hearings before Subcommittee of the House Committee on Interstate and Foreign Commerce 
on H.J. Res. 389, at 93, 95, 75th Cong. 2d and 3d Sess. (1938). 


*9 Bushwick-Decatur Motors v. Ford Motor Co., 30 F. Supp. 917 (N.Y. 1940). 
2° Ford Motor Co. v. Kirkmyer Motor Co., 65 F. (2d) roor (C.C.A. 4th 1933). 


* Federal Trade Com’n, Report on Motor Vehicle Industry 891 (1939). In 1937 reporting 
dealers sustained a loss on the sale of new and used cars, which totaled eighty-five per cent of 
their total business, and made their profit from the remaining fifteen per cent consisting of the 
sale of parts, accessories, service, etc. Although there was an average net profit of $97.85 per 
new car sold, the average used car was disposed of at a loss of $102.11, and the proportion of sales 
of new cars to used cars was 1 to 1.63. On the other hand, the average net profit on accessories 
per new car sold was $23.35. Compare the manufacturer’s profits per car sold after deduction 
of administration and distribution expenses: General Motors, $40 (calculated from Table 40, 
p- 536); Chrysler, $48 (calculated from Table 54, p. 602); Ford, loss of $7 (calculated from 
Table 67, pp. 653-54). The manufacturers also made substantial profits from the sale of acces- 
sories and replacement parts (p. 1062): Chrysler, $21,655,000 of total profits of $221,628,000 
for the period 1929-1937; General Motors, $117,943,000 of total profits of $497,662,000 for the 
period 1927-1937; Ford, $49,149,000, although a loss of $13,085,000 in the sale of cars was 
sustained for the period of 1929-1937. 
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The FTC has suggested remedial action to remove the more oppressive features of 
dealer franchises: “It is recommended that present unfair practices be abated to the 
end that dealers have (a) less restriction upon the management of their own enter- 
prises; (b) quota requirements and shipments of cars based upon mutual agreement; 
(c) equitable liquidation in the event of contract termination by the manufacturer; 
(d) contracts definite as to the mutual rights and obligations of the manufacturers 
and the dealers, including specific provision that the contract will be continued for a 
definite term unless terminated by breach of reasonable conditions recited therein.” 

Voluntary alteration of the dealer franchises by the manufacturers seems the ideal 
means of effectuating these policies.*3 Beginning with the 1939 franchises, some progress 
in this direction has been made in that several manufacturers have undertaken to re- 
purchase some of the new automobiles and parts in the possession of a dealer when the 
factory terminates his franchise.** Further advance toward more equitable liquidation 
of other capital outlay and rent commitments seems necessary. 

State legislation is probably the most effective method of ensuring a permanent 
solution of the dealer-manufacturer problem. The Wisconsin statute may be criticised 
for its failure to give a cause of action to a dealer who has been arbitrarily and sudden- 
ly deprived of his business. But the sanction of depriving a manufacturer of the right 
to do business within the state is a powerful deterrent, and even if applied only to 
franchises granted after its passage, it may in time solve this aspect of dealer coercion. 


* Federal Trade Com’n, Report on Motor Vehicle Industry 1026 (1939). 


3 Alfred P. Sloan of General Motors in a recent speech to automobile dealers stated that 
the cancellation-at-will provision in dealers’ franchises requires modification. Address before 
the Nat’] Automobile Dealers Ass’n (April 27, 1938). 


+4 Ford Revises Dealer Franchises, Business Week, at 23 (Feb. 18, 1939); Nat’l Automobile 
Dealers Ass’n, Automobile Dealer Franchises for the 1939 Model Year (1939). 

Dealers’ organizations have at times appeared to believe that certain other aspects of 
dealer-manufacturer relations were more important than the cancellation of dealer franchises, 
For example, Claude S. Klugh, manager of the Pennsylvania Automobile Ass’n, in an address 
before the Ohio Association at Columbus complained bitterly against ‘the appointment of 
wildcat-cross-selling operators, who are a menace to sound merchandising.” 80 Automotive 
Industries 147 (Feb. 11, 1939). On the same theme, see statement of Mr. A. N. Benson, general 
manager of the Nat’] Automobile Dealers Ass’n, in the report of the hearing of the Congres- 
sional Committee, op. cit. supra note 18, at 10. 

The attitude of dealers’ organizations toward federal regulation of factory-dealer relations 
has been negative. The proposed Patman Bill, which would have invited Congressional regula- 
tion of the industry, was opposed by 8,147 of the 9,123 dealers who replied out of 40,729 polled 
by the Nat’l Automobile Dealers Ass’n. 82 Automotive Industries 357 (April 15, 1940). The 
bill, because of the opposition of automobile dealers, was not submitted to Congress. In 1940 
the FTC drew up rules to govern the automobile industry, but the rules were opposed by a 
faction of dealers through Donald Richberg and Charles W. Bishop, Counsel and General 
Counsel of the Nat’] Automobile Dealers Ass’n, respectively. Mr. Richberg pointed out that 
“Rule 26, aimed at eliminating unlawful conspiracies and combinations to fix or control prices 
and create monopolies, was once voted out by the industry. Its inclusion in the present pro- 
posed rules makes voluntary compliance beyond hope.” 82 Automotive Industries 529 (June r, 
1940). The requirement of ‘‘cancellation (of franchise) for cause only” was relegated to group 
2 of the FTC rules, a section specifically restricted to common consent rules not subject to 
federal or judicial enforcement. Business Week, at 30 (March 16, 1940). The FTC rules were 
not adopted. 
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Several states besides Wisconsin have statutes which afford varying degrees of pro- 
tection to dealers. Iowa, for example, prohibits an automobile manufacturer or dis- 
tributor from terminating or threatening to terminate a dealer’s franchise without “just, 
reasonable and lawful cause’ before the date of its expiration. This statute seems 
defective, because these franchises usually bear no expiration date. Furthermore, the 
statutory sanction against a violator is indirect and ineffective; it takes away his power 
to add new dealers to his organization merely in the county in which he wrongfully 
terminated a franchise, and for a period of only ninety days.*° Moreover, the dealer is 
given no right of action for damages. On the other hand, the Iowa statute does set 
forth circumstances to be considered in determining what constitutes a “just and 
reasonable cause”? for the termination of a dealer’s franchise, a step which many 
courts have been unwilling to take, even though this was the criterion selected by the 
parties.** Although other statutes are silent in regard to the wrongful termination of a 
dealer’s franchise, they do provide against coercion designed to force the dealer to 
handle his installment paper through specified channels.?9 

Court action to rectify the present situation might take either or both of two forms. 
The first is illustrated in the case of Philadelphia Storage Battery Co. v. Mutual Tire 
Stores,3° involving the termination by the manufacturer of a jobber’s contract which 
authorized either party to terminate the contract at any time. The trial court over- 
ruled the manufacturer’s demurrer to the jobber’s claim for damages for termination 
of the contract. In sustaining this ruling the upper court stated that the option to 
terminate, although unambiguous and valid, could not be exercised in bad faith.s* The 


25 Towa Code (1939) § 5039.03. 
26 Thid., § 5039.06. 


27“*In considering whether or not a contract ....has been terminated by such manu- 
facturer or distributor without just and reasonable cause therefor, the department shall take 
into consideration the circumstances existing at the time of such termination, including the 
amount of business transacted by the motor vehicle dealer pursuant to the contract .... 
the investment necessarily made and the obligation necessarily incurred . . . . the permanency 
of such investment; the reasons for such termination . . . . and the fact that it is injurious to 
the public welfare for the business of a motor vehicle dealer to be disrupted by termina- 
tion of such contract without just and reasonable cause.” Iowa Code (1939) § 5039.06 (9). 

28 Note 31 infra. 


29 For example, Minnesota makes coercion by a manufacturer or distributor upon a dealer 
with respect to installment paper a misdemeanor. Minn. Stat. (Mason, Supp. 1940) § 3976- 
71—3976-85. Cf. Ohio Gen. Code Ann. (Throckmorton, 1940) § 6302. 


3° 161 S.C. 487, 159 S.E. 825 (1931), noted in 45 Harv. L. Rev. 378 (1931). 


31 In a case not involving an automobile franchise the contract provided that either party 
could terminate it by mailing written notice, making any indebtedness immediately due 
and payable. The plaintiff secured sureties for the defendant’s debts and then cancelled 
the contract for the purpose of making immediate collection. The court held that although 
the provision for termination was valid, it might be exercised only in good faith and ren- 
dered judgment for the defendants. J. R. Watkins Co. v. Rich, 254 Mich. 82, 235 N.W. 845 
(1931). But this decision was distinguished in Bushwick-Decatur Motors v. Ford Motor 
Co., 30 F. Supp. 917 (N.Y. 1940), on the ground that, while both contracts provided for termi- 
nation by either party upon proper notice, the Ford franchise had the additional qualification 
of “at the will of either party” which negatived any assertion that good faith was necessary. 
Cf. Oakland Motor Car Co. v. Indiana Automobile Co., 201 Fed. 499 (C.C.A. 7th 1912) (“‘just 
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case of Erskine v. Chevrolet Motors Co.3* indicates a second way of protecting dealers. 
There an automobile dealer sought damages for breach of a franchise which provided 
that either party might cancel upon five days’ written notice. The dealer, unwilling 
to rely entirely upon this contract in incurring additional expenses, had secured 
assurances from the district sales manager that the contract would not be cancelled 
and that cars would be shipped only as ordered. The company nevertheless arbi- 
trarily cancelled the contract. The court set aside a nonsuit on the ground that if the 
manufacturer made false representations to the dealer which were not carried out and 
the latter, with the right to rely on them, did so and suffered injury, he might recover. 
It appears that oral promises made by manufacturers are frequently broken in auto- 
mobile dealer-manufacturer relations.33 

Although courts are often persuaded that the automobile dealer, even if unfairly 
treated, has contracted for just such treatment,34 greater realism would more ade- 
quately recognize the inequality in bargaining power between the parties. Judges 
have not hesitated to discern and correct other situations in which one of the contract- 
ing parties has used his superior bargaining power to the other’s disadvantage. Courts 
of equity have zealously protected the mortgagor’s equity of redemption from the 
mortgagee’s disguising stipulations.’ Agreements not to compete have been scrutin- 
ized and restricted by court-made limitations as to time, place and reasonableness.3° 
‘Warranties” in insurance policies have been interpreted by the courts to protect the 
insured from insurance companies seeking to avoid payment.37 

The aggregate of standardized contracts, in which automobile dealer franchises 
must be included, has been criticized as the substitution of law privately made by 
business men for the carefully thought out structure of the common law and statutes.3® 


cause” held to be too indefinite); Bushwick-Decatur Motors v. Ford Motor Co., 30 F. Supp. 
917 (N.Y. 1940) (“‘just and proper cause” held to be too vague). 


32185 N.C. 479, 117 S.E. 706 (1923). 


33 For example, a Texas Nash dealer in the report of the hearing of the Congressional 
Committee, op. cit. supra note 18, is quoted as follows at p. 99: ‘‘How nice automobile manu- 
facturers can be . . . . and what flattering promises they will make . . . . which are never put 
into their contract. They .... tell you to. . . . sign the usual form of printed contract, which 
doesn’t mean a thing .. . . but after you have gotten into the business and are established, 
they .... forget these promises . . . . insist you misunderstood them, and then go to the 
terms of the printed contract When the dealer tries to go to the courts and enforce 
compliance of promises or seek damages for failure to fulfill promises . . . . the courts sustain 
[the manufacturer’s contract]. Every dealer of much experience will tell you or anyone fre- 
quently he has been told in person and over long-distance telephone by factory representatives 
they will do certain things if the dealer will do certain things, and [then do not].’’ See Ford 
Motor Co. v. Kirkmyer Motor Co., 65 F. (2d) 1oor (C.C.A. 4th 1933); Bushwick-Decatur 
Motors v. Ford Motor Co., 30 F. Supp. 917 (N.Y. 1940). 


4 Ford Motor Co. v. Kirkmyer Motor Co., 65 F. (2d) 1001 (C.C.A. 4th 1933). 
38 5 Tiffany, Property § 1381 (3d ed. 1939). 

365 Williston, Contracts §§ 1636-39 (rev. ed. 1936). 

37 Patterson, Essentials of Insurance Law c. ix (1935). 


38 Prausnitz, The Standardization of Commercial Contracts in English and Continental 
Law 142-45 (1937). 
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The dangers of permitting powerful economic groups thus to reinforce their superior 
bargaining position’ can be avoided by court action limiting the effectiveness of these 
standardized contracts. To protect the automobile dealer, as in the instant case, courts 
might construe the termination-at-will and other inequitable provisions strongly 


against the manufacturer and imply the requirements of just and reasonable cause and 
good faith. 


Corporations—Banks and Banking—Extension of Double Liability to Non-Banking 
Functions—[New York].—A trust company organized under the New York Bank- 
ing Law' was merged, pursuant to provisions of the New York Insurance Law, 
with a title and mortgage guarantee company organized under the New York In- 
surance Law. The new company carried on the business of each of the merged com- 
panies, the title and mortgage guarantee business being conducted in one department 
under the supervision of the Superintendent of Insurance, and the banking and 
trust business in a separate department, with separate accounts, under the super- 
vision of the Superintendent of Banks. The title and mortgage guarantee business 
was the main‘ source of income of the company. In 1933 the banking and trust busi- 
ness was terminated’ and the claims against that department were paid out of the 
common funds of the company.’ An attempt was made to continue the title and 
mortgage guarantee business, but in June 1935, it too was placed in liquidation. 
The remaining assets being insufficient to pay all the debts,’ suit was brought by the 
Superintendent of Insurance, on behalf of creditors of the title and mortgage depart- 
ment, to enforce the double liability provisions applicable to stockholders of trust 
companies.* The lower court dismissed the suit on the ground that the double liability 
provisions rendered the stockholders liable for only such debts as were incurred by the 
corporation in its capacity as a banking and trust company. On appeal to the appel- 
late division, held, that a corporation possessing and exercising banking powers is a 


39Tbid., at 144. 
* N.Y. Cons. Laws (McKinney, 1937) c. 2, § 90 et seq. 


*.N.Y. Cons. Laws (McKinney, 1940) c. 28, § 441. There is no similar provision in Illinois. 
3 N.Y. Cons. Laws (McKinney, 1940) c. 28, § 430 et seq. 


4 Four-fifths of the income of the company before 1933 was derived from its title and 
mortgage guarantee business. Brief of Defendants-Respondents Bailey et al., at 3. 


5 Following a suggestion of the Superintendent of Banks, the directors of the company had 
previously voted to operate the two departments as separate corporate units, but the general 
condition of the banking system at that time made it impossible to carry out the plan. Brief 
of Defendants-Respondents Bailey et al., at 4. 


6 Cash was obtained by sale of approximately $4,000,000 of assets to a syndicate of New 
York banks. Both the Superintendent of Banks and the Superintendent of Insurance ap- 
proved the plan. Brief of Defendants-Respondents Bailey et al., at 4. 


7 The deficiency amounted to approximately $12,000,000. The value of the assets in 
the possession of the Superintendent of Insurance at the time of suit was estimated at not 
more than $1,000,000; the par value of the outstanding stock aggregated $2,000,000. Reply 
Brief of Superintendent of Insurance, at 14. 


§ N.Y. Cons. Laws (McKinney, 1937) c. 2, § 113-a. 
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corporation “for banking purposes,”’* and the liability of the stockholders extends to 
all the debts of the company. Order reversed. Pink v. Alden.” 

Inasmuch as the decision in the instant case extends the protection of stockholder 
liability to a class of creditors to whom it would not ordinarily be applicable, it seems 
to go beyond the intended scope of the statutory provision." Double liability was im- 
posed upon the stockholders of banking corporations because the public importance of 
the banking system required more than the ordinary degree of responsibility.* The 
protection of depositors appears to have been the primary consideration," but the im- 
portance of protecting the general credit of the bank and of insuring the vigilance of 
the stockholders was also recognized,'4 and the provisions were therefore made en- 
forcible for the benefit of all the creditors of banks and trust companies.’ 

Since the corporation in the instant case engaged in the banking and trust business, 
the court held that it should be viewed as a corporation “for banking purposes,” despite 
the fact that no stockholder liability is imposed for the benefit of creditors of a title 
and mortgage guarantee business. It may be argued that since a trust company has 
power to issue certificates essentially similar to those issued by title and mortgage 
guarantee companies,"* this new corporation should be viewed as a trust company, 
and thus its stockholders should be subject to liability, even in regard to its title and 
mortgage guarantee business.'? But the certificates may equally well be viewed as 
issued under the authority obtained by the former title and mortgage guarantee com- 
pany, and, since in this case they were issued under the regulation of the Superin- 


tendent of Insurance rather than of the Superintendent of Banks, this appears to be 
the correct view. 


* The former Article 8, § 7 of the New York Constitution imposed individual responsibility 
upon the stockholders of every corporation “for banking purposes . . . . for all its debts and 
liabilities of every kind.” 

10 93 N.Y.S. (2d) 365 (App. Div. 1940). 


In the only other case which has been found involving a similar statutory problem, 
the opposite result was reached. Kiggins v. Munday, 19 Wash. 233, 52 Pac. 855 (1898). 


™ Skinner v. Schwab, 188 App. Div. 457, 177 N.Y. Supp. 143 (1919), aff’d 229 N.Y. 530, 
549, 127 N.E. 921, 922 (1920). After creation of the Federal Deposit Insurance Corporation, 
and the abolition of the double liability which had attached to the stock of national banks 
(48 Stat. 168, 189 (1933), 12 U.S.C.A. §§ 64a, 264 (1936)), the Banking Board of the State of 
New York recommended the repeal of the double liability clause of the New York State Con- 
stitution. N.Y. Legis. Doc., No. 24, at 12 (1934). Pursuant to this recommendation the re- 
peal of Article 8, § 7 was proposed to the people. N.Y.L. (1934), at 1876; N.Y.L. (1935), at 1912. 
The people voted to repeal the section in November 1935. N.Y. Cons. Laws (McKinney, 
1939), Const. art. 8, § 7, Historical Note. 


3 Bishop and Atree, Report of the Debates and Proceedings of the Convention for Re- 
vision of the [New York] Constitution 985 (1846). 


™ 3 Zollmann, Banks and Banking § 1612 (1936). 

*s Flynn v. American Banking & Trust Co., 104 Me. 141, 69 Atl. 771 (1908); Klotz v. First 
Nat’l Bank, 78 Ind. App. 679, 134 N.E. 220 (1922); Hirshfeld v. Fitzgerald, 157 N.Y. 166, 
51 N.E. 997 (1898). 


© N.Y.L. (1914) c. 369, § 185.9, repealed by N.Y.L. (1937) c. 619, § 139.3. See Ops. Att’y 
Gen’l of N.Y. (1902), at 232. 


17 Brief of Superintendent of Insurance, at 28. 











560 THE UNIVERSITY OF CHICAGO LAW REVIEW 


That this corporation performed banking functions does not prove that it was a 
corporation “for banking purposes,’’* the stockholders of which were intended by the 
legislature to be liable for all its debts. Since the constitutional provision for double 
liability is not self-executing,'® it would seem that if this new type of corporation had 
been viewed as one “for banking purposes” within the purview of the constitution, 
some provision for the enforcement of double liability as to it should have appeared in 
the insurance statute authorizing the merger.*° Instead, the statute merely provided 
that the then existing creditors of the trust company should not be prejudiced by the 
merger. This would seem to indicate that the corporation contemplated therein was not 
considered to be a corporation “for banking purposes.” 

However, imposition of double liability for the banking activities of this corporation 
appears desirable. It would hardly be suggested that it was intended to permit 
this corporation to engage in the banking and trust business without assuming the 
responsibilities incident thereto. Assuming that the new corporation should not be 
viewed as a corporation “for banking purposes,” the stockholders of which would be 
liable for all its debts, it would still be possible to reach a desirable result in the 
instant case. Viewing the banking and trust department of the company separately, it 
would seem to be an organization “for banking purposes” within the purview of the 
constitution, and to be subject to regulation by the Superintendent of Banks under 
the banking law.** Such regulation could not be effective unless the Superintendent of 
Banks is also vested with authority to require this department to keep separate ac- 
counts and to require reserves for the claims of the banking and trust creditors. If in 
this situation a deficiency in the Banking Department should occur, the Superintend- 
ent of Banks would have power to enforce double liability for the benefit of these 
creditors. Should assets be diverted from the title and mortgage guarantee department 
to pay the claims of the banking and trust creditors, the title and mortgage guarantee 
creditors could be said to have been injured to the extent of the diversion. Since sucha 
diversion would have the effect of reducing or eliminating the claims of the banking 
and trust creditors against the stockholders at the expense of the title and mortgage 
guarantee creditors, the latter could be subrogated to the claims of the former.?? The 
failure in the actual case to maintain a physical separation of assets does not appear to 
detract from the force of the foregoing argument so long as it remains possible to de- 
termine the amount of the actual diversion of the funds of the title and mortgage 
guarantee creditors.*8 The failure of the court to adopt this approach forced it into a 


8 Skinner v. Schwab, 188 App. Div. 457, 464, 177 N.Y. Supp. 143, 148 (1919), aff’d 229 
N.Y. 539, 127 N.E. 921 (1920), the only case cited by the court as authority for the contrary 
proposition, appears to restrict application of the statutory liability to “those undertaking to 
care for the moneys of others and derive a profit therefrom, in the manner usually followed in 
the banking business.” 

19 Broderick v. Weinsier, 278 N.Y. 419, 16 N.E. (2d) 387 (1938). 

20 N.Y. Cons. Laws (McKinney, 1940) c. 28, § 441. 

2 N.Y. Cons. Laws (McKinney, 1937) c. 2, § 10-a, declares it to be the policy of the state 
of New York that “the business of all banking organizations shall be supervised and regulated 
through the banking department.” 


22 Pittsburgh-Westmoreland Coal Co. v. Kerr, 220 N.Y. 137, 115 N.E. 465 (1917). 


23 In Kiggins v. Munday, 19 Wash. 233, 52 Pac. 855 (1898), although there was no separa- 
tion of accounts of the various branches of the business, the court held it possible to segregate 
the various claims. 
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was a choice between two undesirable results: either to place the title and mortgage guar- 
by the antee creditors of this company in a better position than similar creditors of other title 
double and mortgage companies not engaged in the banking business, or to place them in a 
on had relatively worse position by allowing diversion of the assets of the company into the 
tution, hands of the banking and trust creditors.*4 In order to place the title and mortgage 
ared in guarantee creditors in a position to enforce double liability, the court was forced to a 
ovided questionable interpretation of the applicable procedural provisions of the Banking 
by the Law,?5 by which exclusive authority to enforce double liability is vested in the Superin- 
vas not tendent of Banks. It may be suggested that by use of the doctrine of subrogation, the 
title and mortgage guarantee creditors of the company would have been provided a 
ration sounder basis of protection, while at the same time the stockholders would have been 
permit protected by the use of a measure of recovery more commensurate with the actual 
ng the loss.?7 
not be 
uld be 
in the Criminal Law—Grand Jury—Voluntary Communications to Grand Jury as 
ely, it Criminal Contempt.—[Illinois].—The defendant wrote two inflammatory letters to the 
i te regularly impanelled grand jury in which he offered to present on oath evidence of a 
oni conspiracy among the state’s attorney, the county assessor, and a newspaper to de- 
ental fraud the state of revenue. Upon the filing of an information prepared by the state’s 
a a attorney, incorporating the letters, the defendant was adjudged guilty of criminal con- 
If in tempt. On appeal, held, that the communication voluntarily made to the grand jury 
eal obstructed the due administration of justice and was therefore a contempt of court. 
hee People v. Parker.* 
mene While, with the institution of public agencies for the prosecution of crime, the early 
saad | common law power? of the grand jury to prefer indictments at the instance of private 
such a 24 See Pink v. Alden, 23 N.Y.S. (2d) 365, 368 (App. Div. 1940). 
ei 2s N.Y. Cons. Laws (McKinney, 1937) c. 2, §§ 80, 113-a. 
2 The 26 The court in the instant case avoided the procedural difficulty as follows: a creditor of 
ear to a bank or trust company holding an unsatisfied judgment may bring suit to enforce the double 
to de- liability provisions when the Superintendent of Banks has possession and fails or refuses to 
tgage bring suit. In the instant case the Superintendent of Banks could not have possession because 
the company was already in the possession of the Superintendent of Insurance, and the credi- 
into & tors could not obtain judgment because all creditors’ actions were enjoined by the court in the 
'd 229 rehabilitation and liquidation proceedings. Since the performance of these conditions is there- 
ntrary fore impossible, the creditors are excused from performance thereof, and may bring suit. Pink 
ing to v. Alden, 23 N.Y.S. (2d) 365, 370 (App. Div. 1940). This reasoning was of course based on the 
ved in assumption that the creditors were to be viewed as creditors of a banking and trust company. 
27 The advantage gained by the title and mortgage guarantee creditors through the acquisi- 
tion of power to enforce double liability in their own right may prove more theoretical than 
actual in the present case, since the deficiency of banking assets in relation to banking claims 
. state may prove to exceed the $2,000,000 par value of the outstanding stock, which is the upper limit 
slated of recovery under any theory. 
* 30 N.E. (2d) 11 (Ill. 1940). 
2 Thompson and Merriam, Juries § 609 (1882); Regina v. Russell, Car. & M. 247, 174 Eng. 
-para- Rep. R. 492 (1841); In re Opinion to the Governor, 4 A. (2d) 487 (R.I. 1939). For statutory 
regate provisions in various states see American Law Institute, Code of Criminal Procedure (with 


commentaries) 484 (1931). 
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prosecutors has been removed in some states by judicial decision,3 the early common 
law rule still exists in Illinois. Where the early common law rule is still in force there 
are several reasons for retaining the possibility of subjecting a private person to pun- 
ishment for bringing charges before a grand jury in a particular case. The charges 
may serve to influence the result in a proceeding already before the grand jury, and 
any attempt so to influence it is generally held to be an interference punishable as a 
contempt.’ Likewise the charges may have a tendency to divert the grand jury from 
cases regularly presented to it, and this too would seem to be a contempt.‘ Finally 
the grand jury may be completely occupied with previously planned work.’ 

The foregoing reasons, however, are of less weight with reference to the giving of 
information regarding offenses of public officials than with reference to misconduct of 
private persons. Offenses of private persons can be adequately prosecuted without 
giving the private prosecutor direct access to the grand jury; if the police and public 
prosecutor refuse to act, the magistrate’s warrant with the resulting examination is 
adequate. The grand jury, however, is the only law enforcement agency in a position 
to investigate the activities of public officers. Such investigation is beyond the scope 
of normal police activity, and the magistrate does not possess the broad investigatory 
powers necessary to cope with these offenses.* The grand jury, whose place in the 


3 McCullough v. Commonwealth, 67 Pa. 30 (1870); State v. Love, 23 Tenn. 255 (1843). 
See also Justice Field’s Charge to Grand Jury, 30 Fed. Cas. No. 18255 (C.C. Cal. 1870). Com- 
pare, however, Hale v. Henkel, 201 U.S. 43, 63 (1906), where the court quotes from Frisbie v. 
United States, 157 U.S. 160, 163 (1895), the following: “‘.. . . it is for the grand jury to in- 
vestigate any alleged crime, no matter how or by whom suggested to them 
Why Grand Jury’s Power Is a Menace to Organized Crime, 12 Panel 32 (1934), for a con- 
demnation of cases deviating from common law rule. 

In some jurisdictions the grand jury has been largely eliminated. For the relative position 
of the grand jury in the criminal justice procedure of the United States, see statutes collected 
in American Law Institute, Code of Criminal Procedure (with commentaries) 414 (1931); 
Morse, A Survey of the Grand Jury System, 10 Ore. L. Rev. ror, 122 (1931). The grand jury 
has been recently abolished in England. Lieck, Abolition of Grand Jury in England, 25 J. 
Crim. Law 623 (1934). 

4 See People v. Sheridan, 349 Ill. 202, 208, 181 N.E. 617, 619 (1932); People v. Graydon, 
333 Ill. 420, 433, 164 N.E. 832, 834 (1929); Pankey v. People, 2 Ill. 79 (1833) (grand jury in- 
vestigation instituted by private citizen held illegal on other grounds). In the instant case the 
court did not in terms reverse the common law rule. 

5 Hitzelberger v. State, 173 Md. 435, 196 Atl. 288 (1938); Commonwealth v. McNary, 
246 Mass. 46, 140 N.E. 255 (1923). 

6 See 2 Wharton, Criminal Procedure § 1264 (10th ed. 1918). Courts have divided on this 
question: held to be illegal in Commonwealth ex rel. Jack v. Crans, 2 Clark (Pa.) 172 (Quart. 
Sess. 1844); United States v. Kilpatrick, 16 Fed. 765 (D.C. N.C. 1883); held to be permissible 
conduct in State v. Stewart, 45 La. Ann. 1164, 14 So. 143 (1893); King v. Second Nat’] Bank 
& Trust Co. of Saginaw, 234 Ala. 106, 173 So. 498 (1937); Hott v. Yarborough, 112 Tex. 
179, 245 S.W. 676 (1922). It is a statutory offense in federal courts. 35 Stat. 1113 (1909), 
18 U.S.C.A. § 241 (1927). See Duke v. United States, 90 F. (2d) 840 (C.C.A. 4th 1937). 

7 The grand jury in many jurisdictions already has more cases than it can adequately con- 
sider. See National Commission on Law Observance and Enforcement [Wickersham 
Commission], Report on Prosecution 36 (1931). 

* People ex rel. Livingston v. Wyatt, 186 N.Y. 383, 79 N.E. 330 (1906). See Dession and 
Cohen, The Inquisitorial Functions of Grand Juries, 41 Yale L.J. 687 (1932). 
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prosecution of routine offenses has been much criticized,® has special advantages in 
the investigation and the prosecution of the conduct of public officers.'® It may begin 
its investigation without the showing of probable cause necessary to a magistrate’s in- 
vestigation, and as a result its investigations are not confined within the limits of a 
definite charge. It can pursue its activities in secret and is not dependent upon a pub- 
lic officer. It may be true that the force of public opinion would prevent punishment 
of the informer in cases where there was no personal malice such as was evidenced 
by the defendant’s letters in the instant case." Nevertheless, it would seem that the 
decision in the present case will operate as a severe restriction upon the giving of aid 
by private persons in the prosecution of offenses of public officials. 

On the other hand, allowing citizens to present information as to crimes of public 
officials to a grand jury might tend to cause the grand jury to become a political 
weapon, and large scale investigation of the activities of public officials might seriously 
cripple the normal operation of the government.'? These problems suggest the desir- 
ability of the plan urged by the Wickersham Report and adopted in some states:"4 a 
grand jury which would meet at regular intervals for the express purpose of investigat- 
ing the conduct of public officers. Thus the desired prosecution of malfeasance in office 
could be had without the intervention of a private prosecutor and the difficulties and 
dangers which such intervention entails. 


Elections—Absent Voter Statute—Challenge of Absent Voter’s Electoral Qualifica- 
tions—{Kansas].—The plaintiff was a candidate for governor in the 1940 general elec- 
tion. While the State Board of Canvassers' was counting the ballots mailed in by 


9 Scragg, The Grand Jury, 2 Temple L.Q. 317, 319 (1928); Chamberlain, Correspond- 
ence, 5 Panel 3 (1927); National Commission on Law Observance and Enforcement [Wicker- 
sham Commission], Report on Prosecution 36, 124 (1931); cf. Hall, Analysis of Criticism of the 
Grand Jury, 22 J. Crim. Law 692 (1932). 

*° Konowitz, The Grand Jury as an Investigating Body of Public Officials, ro St. John’s L. 
Rev. 219 (1936); Morse, A Survey of the Grand Jury System, 10 Ore. L. Rev. 295, 333 (1931); 
Moley, Politics and Criminal Prosecution 145 (1929). 

*t See an Illinois case reported in Davis, The Grand Jury 4-5 (1931), where the representa- 
tive of a civic organization presented evidence of malfeasance to a grand jury. The state’s 
attorney prepared an information charging contempt of court. The case attracted wide news- 
paper publicity and the court finally discharged the defendant. 

2 That the first prerequisite of efficient law enforcement is honest, competent officials has 
been attested repeatedly. Waite, Criminal Law in Action c. xvii (1934); Morse, A Survey 
of the Grand Jury System, 1o Ore. L. Rev. 295, 365 (1931); Puttkammer, Criminal Law 
Enforcement, 33 University of Chicago Magazine 12 (1940). The office of public prose- 
cutor in particular must rersaiu uncorrupted because of its position as the gateway to criminal 
prosecution. Moley, Politics and Criminal Prosecution, c. iii (1929); Cockrell, Successful 
Justice 244 (1939). 

13 See McNair’s Petition, 324 Pa. 48, 187 Atl. 498 (1936). 

™ National Commission on Law Observance and Enforcement [Wickersham Commission], 
Report on Prosecution 37 (1931); see American Law Institute, Code of Criminal Procedure 
(with commentaries) 488 (1931), for citations to state statutes; cf. Proposed Illinois Criminal 
Code, pt. iv (1937). 


* Kan. Gen. Stat. Ann. (Corrick, 1935) §§ 25-707, 25-1109, qualifying Kan. Const. art. 1, 
2. 
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voters absent from the state,? he brought an action in the Supreme Court of Kansas for 
a writ of mandamus? to compel the board to permit him or his authorized representa- 
tives to examine the affidavits which the absent voters are required to return with 
their ballots and which contain the names and voting qualifications of these voters, 
The examination was sought to enable the plaintiff to challenge the electoral qualifica- 
tions of some of the absent voters. Held, that examination of the affidavits would vio- 
late the secrecy of the absent voters’ ballots and that furthermore there is no statutory 
provision allowing challenge of the qualifications of the absent voters who have cast 
their ballots by marking them on election day. Writ denied, one judge dissenting. 
Burke v. State Board of Canvassers.4 

Absent voter statutes have in the past been questioned as violating constitutional 
provisions requiring voting to be by secret ballot.s This issue arises because the absent 
voter is required to return with his ballot an affidavit giving his name.’ Thus the elec- 
tion official who deposits the absent voter’s ballot in the ballot box can, by unfolding 
the ballot, discover how a particular absentee voted. The danger of violation of 
secrecy is somewhat greater in the case of the absent voter than in the case of the 
ordinary voter who hands his ballot to an election judge on coming out of the marking 
booth. The absent voter’s right to secrecy is protected only by the vigilance of chal- 
lengers and watchers at the polls, while the presence of the elector voting personally is 
an added guarantee that his ballot will not be unfolded.’ The danger of violation of 
secrecy increases if the statute requires the absentee’s ballot to be printed on paper of 
a special tint. Then if there is only one person in the precinct voting by absent ballot, 


? Kan. Gen. Stat. Ann. (Corrick, 1935 )§§ 25-1101, 25-1113. 
3 Kan. Gen. Stat. Ann. (Corrick, 1935) §§ 60-1701, 60-1702. 


4152 Kan. 826, 107 P. (2d) 773 (1940). The litigation in the principal case was highly 
charged with political considerations since the election was so close that the absentee ballots 
determined who was to be governor. The official totals of votes cast for candidates for gover- 
nor in the general election, Nov. 5, 1940, were: 

Total Local Absent 
Payne Ratner, Rep. 425,928 421,528 4,400 
William H. Burke, Dem 425,408 423,321 2,177 
32d Biennial Report of the Secretary of State, State of Kansas, at 111 (1940). Such litigation is 
frequently embarrassing and discrediting to courts composed of elected judges. Thus in the 
instant case the court was divided along partisan lines, six Republican members voting that 
the writ be denied, one Democratic member dissenting. 


S$ Some constitutions specifically guarantee secrecy of the ballot. N.Y. Const. art. 2, § 7; 
Pa. Const. art. 8, § 4; N.D. Const. § 129; Cal. Const. art. 2, § 5. Other constitutions do not 
require complete secrecy but have been construed as strongly favoring secret voting wherever 
practicable. Mo. Const. art. 8, § 3; Ill. Const. art. 7, § 2; Kan. Const. art. 4, § 1 (which merely 
states “‘all elections by the people shall be by ballot . . . .”). 


6 Kan. Gen. Stat. Ann. (Corrick, 1935) §§ 25-1102, 25-1103, 25-1106. 


7 A large majority of the absent voter statutes provide that the absentee’s ballot shall be 
returned to his residential precinct and there deposited in the ballot box with the ballots voted 
in person at the same election. See Steinbicker, Absentee Voting in the United States, 32 Am. 
Pol. Sci. Rev. 898 (1938); Vt. Pub. Laws (1933) § 104; N.D. Comp. Laws Ann. (1913) § 1001; 
Ill. Rev. Stat. (1939) c. 46, § 470; N.Y. Cons. Laws (McKinney, 1922), c. 17 § 210. 

*N.D. Comp. Laws Ann. (1913) § 994. Some statutes provide that the ballot be labeled 
“Absent Voter’s Ballot.” Ala. Code Ann. (Michie, Supp. 1936) § 687(1); Ariz. Code Ann. 


(1939) § 55-1303. A majority of the states have some such identification of the absent voters’ 
ballots. See Steinbicker, op. cit. supra note 7, at go4-s. 
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the members of the counting board may recognize his ballot. Maintenance of secrecy 
js less likely under the Kansas statute which does not require deposit of the absentees 
ballot in a ballot box but merely provides that a canvassing board open the envelope, 
identify the voter, and count his ballot. This type of statute might be held unconstitu- 
tional if the state constitution required absolute secrecy. Under a less specific con- 
stitutional provision it could be held, as was suggested by the dissenting judge, that the 
elector “waives” completely his right to vote secretly when he applies for an absentee 
ballot.* Or the court might limit such “waiver” of secrecy to the election officials who 
count the absent voter’s ballot'® or interpret the constitutional guarantee to mean 
“secret’”’ with respect to the general public, but not with respect to the election board. 
A similar result could be reached by holding that the guarantee of secrecy is not abso- 
lute, but may be invaded where practically necessary. Thus statutes often require 
that identity of challenged votes be preserved" and permit physically disabled voters 
to vote in a manner involving at least limited disclosure of their choice.” 

In the present case, the defendants argued that if the plaintiff were allowed to see 
the affidavits as well as the ballots returned by the absent voters he could determine 
how an individual voted by correlating the affidavit and the ballot numbers. The 
court recognized this possibility and protected the secrecy of the absent voters’ ballots. 
Although the Kansas constitution does not expressly state that voting must be by 
secret ballot, prior decisions had firmly established the voter’s right to secrecy." In 
a previous decision the court had held that the absentee waived his right of secrecy, but 
in the principal case it modified that holding by limiting such waiver to the counting 
officials..4 The court overlooked the fact that any possible invasion of the voters’ 
secrecy by the plaintiff might have been prevented by placing opaque seals over the 
numbers on the affidavits.*s 

Absent voter statutes have also been questioned on the grounds that they conflict 
with constitutional provisions requiring residence by an elector for a specified period 


9 152 Kan. 826, 107 P. (2d) 773, 782 (1940). This seems to have been the position taken by 
the court in the case of Lemons v. Noller, 144 Kan. 813, 63 P. (2d) 177 (1936), where the court 
held the absent voter statute constitutional. The theory of “‘waiver of the right of secrecy” 
had been adopted earlier in Jenkins v. Board of Elections, 180 N.C. 169, 104 S.E. 346 (1920); 
State ex rel. Hutchins v. Tucker, 106 Fla. 905, 143 So. 754 (1932). 

© 152 Kan. 826, 107 P. (2d) 773, 778 (1940). It would seem that since election officials are 
frequently political partisans, they would be the very individuals who should be prevented 
from violating secrecy of the ballot. 

™ Kan. Gen. Stat. Ann. (Corrick, 1935) § 25-413. 

2 Tbid., § 25-416. 

"3 Kan. Const. art. 4, §1, quoted in note 5 supra, has been interpreted as guaranteeing 
secrecy. State ex rel. Smith v. Beggs, 126 Kan. 811, 271 Pac. 400 (1928). But notice the opin- 
ion of Dawson, C. J., at pages 816 and 403, where he indicated that under the same constitu- 
tional provision there were no requirements of secrecy prior to the adoption of the Australian 
Ballot Law in 1897. 

4 Note 9 supra. 

*s The suggestion of Judge Wedell in his concurring opinion in the instant case, at 
page 781, that the numbers might be clipped from the affidavits, appears to be unsatisfactory 
since it would prevent identification of the ballots of unqualified absent voters discovered by 
the examination of the affidavits. See note 11 supra. 
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“in the township or ward in which he or she offers to vote.”** When the statute pro- 
vides for deposit of the absent voter’s ballot in a ballot box by an official at the polling 
place in the town or ward where the voter actually resides, this constitutional difficulty 
may be avoided by holding that the affidavit returned with the absentee’s ballot is an 
“offer to vote” in the residential “township or ward.””*” In several states, however, the 
out-of-state voter’s ballot is not sent to his township or ward but is delivered to a 
central board that counts the absentee ballots.** The New Mexico Supreme Court 
held that under such a provision casting and counting the absent voter’s ballot did 
not occur in the voter’s “township or ward,” and hence there had been no “offer to 
vote” in the proper place.'® The Kansas statute requires that absentee ballots in state 
elections be delivered to the State Canvassing Board for counting.?® In Lemons ». 
Noller™ the Kansas absent voter statute was held to satisfy the “offer to vote” require- 
ment of the state constitution. There the court held that when the voter signed the 
“affidavit prescribed in the statutes,”** he “offered to vote” in his “township or 
ward.” This statement is ambiguous since the absentee signs two affadavits: one, 
when he applies to the county clerk for an absentee ballot;?3 another, when he marks 
his ballot outside the state on election day.*4 If the former is the “affidavit” referred 
to by the court, an absent voter’s qualifications seem to be irrevocably determined by 
the county clerk long before election. If the second affidavit is the offer, his qualifica- 
tions are determined when he marks his ballot, as is the case with the ordinary voter. 

Another problem involved in reconciling absent voter provisions with a state con- 
stitution or general election statute centers around challenge of an absent voter’s right 
to vote. If some restraint on careless distribution of absentee ballots by elected 
officials with partisan interests is not permitted, absent voting may be used to evade 
constitutional and statutory provisions limiting the franchise to qualified electors.* 
In many states, statutes provide that any elector can challenge the qualifications of the 

6 Kan. Const. art. 5, § 1. 

17 Jenkins v. Board of Elections, 180 N.C. 169, 104 S.E. 346 (1920). Contra: Lancaster 
City’s Fifth Ward Election, 281 Pa. St. 131, 126 Atl. 199 (1924); cf. Clark v. Nash, 192 Ky. 
594, 234 S.W. 1 (1921). 

#8 Some statutes provide for a central counting board for the absentee ballots of an entire 
county. Ariz. Code Ann. (1939) §§ 55-1308, 55-1309; Ark. Dig. Stat. (Pope, 1937) § 4783; 
Cal. Elec. Code (Deering, 1939) §§ 7801-7803; Neb. Comp. Stat. (Kyle, Supp. 1939) § 32-808; 
Wash. Rev. Stat. Ann. (Remington, Supp. 1940) § 5285. The Kansas absent voter statute, 
however, provides for counting the local and county ballots by the county canvassing boards 
and the state and national ballots by the State Canvassing Board. Kan. Gen. Stat. Ann. 
(Corrick, 1935) § 25-1109. 

*» Thompson v. Scheier, 40 N.M. 199, 57 P. (2d) 293 (1936); Baca v. Ortiz, 40 N.M. 435, 
61 P. (2d) 320 (1936). 
2° Note 1 supra. 

* 144 Kan. 813, 63 P. (2d) 177 (1936). 
22 Tbid., at 827, 185, where the court stated, “it was within its constitutional power for the 


legislature to provide that an offer to vote in the township or ward in which the elector resides, 
could be made by subscribing to the affidavit prescribed in the statutes - 


23 Kan. Gen. Stat. Ann. (Corrick, 1935) § 25-1104. 
*4 Ibid., § 25-1106. 
2s Kan. Const. art. 5, § 1; Kan. Gen. Stat. Ann. (Corrick, 1935), § 25-407. 
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absent voter when the election official in the absentee’s precinct is about to deposit the 
mailed-in ballot in the ballot box.** Other statutes merely provide that the general 
election laws which “‘are in their nature applicable shall apply to all transactions under 
the act.’’? This phrase may be construed as allowing the challenge provisions of the 
general election law** to apply to absent voters. But the court in the present case re- 
fused to make such a construction, Instead it held that the marking of the ballot by 
the absent voter was equivalent to casting, and that after casting the vote could not 
be challenged.*® Furthermore, it argued that challenge could not be made after the 
absentee had “offered to vote” by signing his application affidavit two to thirty days 
before the election.3° The court was therefore in the anomalous position of saying 
that the absent voter’s qualifications are to be determined from two to thirty days be- 
fore the election rather than at the date of the election. The court’s construction of the 
absent voter statute makes possible the argument that the act is unconstitutional be- 
cause it makes an arbitrary and unreasonable classification by giving only to the absent 
voter the right to vote free from challenge of his qualifications on election day. A 
preferable result would appear to be to allow the plaintiff to examine the absentees’ 
affidavits and challenge their qualifications as electors. 


Evidence—Constitutional Law—Validity of Act Requiring Attendance of Non- 
Resident Witnesses in Grand Jury Proceedings—[Pennsylvania].—The Attorney 
General of the State of New York petitioned a Pennsylvania lower court for sub- 
poenas ordering two residents of Pennsylvania to go into New York to testify before 
a grand jury. The application was made under the provisions of a uniform act entitled 
“an act providing for the securing of attendance of witnesses from without the state 
in criminal cases.”* The act is designed to enable the prosecuting authorities of a state 
which has passed it to secure the attendance at either criminal or grand jury proceed- 
ings of witnesses who are within other states which have also adopted the act. In deny- 
ing the subpoenas the court held, that the statute is unconstitutional because (1) it 


26 Cal. Elec. Code (Deering, 1939) §§ 7842-7844; Ill. Rev. Stat. (1939) c. 46, § 471; 
N.Y. Cons. Laws (McKinney, 1922) c. 17, § 210(2); Mo. Rev. Stat. (Gillespie, Supp. 1937) 
§ 10188. 

27 Kan. Gen. Stat. Ann. (Corrick, 1935) § 25-1113. 

8 Thid., at §§ 25-407, 25-408, 25-411. 

29152 Kan. 826, 107 P. (2d) 773, 777-78 (1940). Cf. Ala. Code Ann. (Michie, 1928) § 406 
(entitled, ‘“How ballot cast by absent voter.’’); Colo. Stat. Ann. (Michie, 1935) c. 50, § 216 
(introduced by the words, “In casting such absent voter’s ballot ”); Neb. Comp. Stat. 
(1929) §§ 32-805 (entitled, “. . . . Ballot, How Cast.”’). Italics added. 

3° 152 Kan. 826, 107 P. (2d) 773, 778 (1940). 

3* In order to justify the result reached in the instant case, the court found it necessary to 
strike from their opinion in Hansen v. Lindley, 152 Kan. 63, 102 P. (2d) 1058 (1940) the itali- 
cized words in the following passage which had already appeared in the advance sheets: ‘‘The 
first opportunity a candidate has to challenge a mailed-in vote, however, is when the board of can- 
vassers is considering it. Hence, there is no reason why the above section (Kan. Rev. Stat. Ann. 
(Corrick, 1935) § 25-407) should not be a guide to the board of canvassers, to the contest court, 
and on appeal to the district court and to this court.” 152 Kan. 826, 107 P. (2d) 773, 779 
(1940). (Italics by the court.) 


* Pa. Stat. Ann. (Purdon, Supp. 1940) tit. 19, §§ 616-22, 9 Unif. L. Ann. 9 (Supp. 1940). 
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does not meet the requirement of the Pennsylvania Constitution? that the title of a 
statute must clearly state its content, since the title does not indicate that residents 
of Pennsylvania may be compelled to testify in another state; (2) it violates the clause 
of the Pennsylvania Constitution’ guaranteeing freedom from unreasonable seizures; 
(3) it violates the privileges and immunities clause of the Fourteenth Amendment of 
the Federal Constitution; and (4) it deprives the witnesses of their liberty without due 
process of law. Petition dismissed and subpoenas refused. In re the People of the State 
of New York.4 

In its earliest stages, the duty incumbent upon members of society to give testimony 
applied only to witnesses for the Crown in criminal cases.’ Despite its later extension 
to witnesses in civil proceedings and witnesses for the defense in criminal cases, the 
duty remains one primarily due the state. It is a social obligation and exists even 
though it may involve the sacrifice of time, labor, or privacy. Such sacrifice is regarded 
as part of the necessary contribution of the individual to the public welfare, for testi- 
mony of witnesses is one of the instruments adopted by organized society to enforce 
the law which gives every citizen the security and protection he enjoys.? The duty of 
the citizen to aid the law consists in appearance and testimony before either the petit 
or grand jury and is enforced by citation for contempt.* The demand upon the witness 
does not come from any one person or the residents of any one community, but from 
society as a whole. 

It has long been recognized that the obligation of the witness is not limited to testi- 
mony to be used or given in a court of his own state.® By virtue of the state legislation 
or decision of court, he may be compelled to make a deposition for use in another 
state,'® and by a federal law of 1793 by which process runs throughout the country," a 
witness for the prosecution in a criminal case can be compelled to attend proceedings 
in any federal court, regardless of the district, and a witness in a civil case is required 


2 Pa. Const. art. 3, § 3. 

3 Pa. Const. art. 1, § 8. 

4 Court of Quarter Sessions, Philadelphia County (Pa. Dec. 6, 1940). 

5 8 Wigmore, Evidence 60 (3d ed. 1940). 

6 The duty to testify in civil proceedings first appeared in 5 Eliz., c. 9 (1563) when provision 
was made for the service of process out of any court of record, requiring the person served to 
testify concerning any matter pending in the court. If he refused, he was fined £100 and forced 
to pay damages to the party aggrieved. Prior to this date, except in criminal cases, witnesses 
often had been regarded as unwelcome meddlers and were required to show an interest in the 
cause or be denied the privilege of testifying. Not until the Restoration, however, was a 
criminal defendant permitted to have the sworn testimony of any witness, as was the Crown 
privileged. It was not until 1 Anne, c. 9, § 3 (1701) in cases of felonies that the criminal 
defendant was guaranteed compulsory process and the correlative obligation to appear and 
testify devolved upon the witness for the defense as well as for the prosecution. 2 Bl. Comm. 
* 369; 2 Watson, Constitution of the United States 1485 (1910). 

7 West v. State, 1 Wis. 186, 206 (1853). See Blair v. United States, 250 U.S. 273 (1919); 
8 Wigmore, Evidence 66 (3d ed. 1940). 

® 4 Bl. Comm. * 284; Rapalje, Contempt 74, 83 (1884). 

9 Ex parte Taylor, 110 Tex. 331, 333, 220 S.W. 74, 75 (1920). 

© 8 Wigmore, Evidence 94 (3d ed. 1940); 25 Harv. L. Rev. 188 (1911). 

™ 1 Stat. 335 (1793), 28 U.S.C.A. §§ 654-55 (1928). 
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to travel as far as 100 miles. Indeed, the obligation upon the witness to aid in the en- 
forcement of the criminal law demands that a United States citizen in a foreign coun- 
try return home to testify when summoned through a consul.” 

The need for the testimony of a non-resident witness has been heightened by the 
advent of modern transportation and the resultant increase in the number of crimes in- 
volving the residents of more than one state either as participants or witnesses. 
Presence of the former can be secured by extradition proceedings, but successful 
prosecution very often depends upon the testimony of a non-resident witness who will 
not voluntarily attend.*3 Because of the constitutional requirement that the defendant 
in a criminal proceeding be allowed to “‘confront”’ the witnesses testifying against him, 
depositions taken in the foreign state will not suffice. Even without any constitutional 
objection, they would not be as desirable as viva voce testimony given before the 
forum."4 The desirability of such evidence and the need for it in the execution of the 
laws of the state is exhibited by the adoption of the uniform act by thirty-four states."s 

As a necessary adjunct to the proper administration of the criminal law of the state, 
it would seem that the uniform act is but an extension of the duty to the state to give 
testimony. The inadequacy of the title of the statute is a defect which can easily be 
rectified by amendment.'® The other constitutional objections, however, if valid, are 
not so easily remedied. 

The court felt that the provisions of the statute “for taking a witness into custody 
and delivering him bodily to authorities for a foreign jurisdiction’ was so “unreason- 
able and unwarranted” as to be violative of the provision of the Pennsylvania Con- 
stitution that “the people shall be secure in their persons... . from unreasonable 

” The constitutional guarantee, however, does not prevent the 


2 44 Stat. 835 (1926), 28 U.S.C.A. §§ 711-18 (Supp. 1940); Blackmer v. United States, 
284 U.S. 421 (1932). 

*3 Dean, Interstate Compacts for Crime Control in Proceedings of the Attorney General’s 
Conference on Crime 64 (1934); Medalie, Interstate Exchange of Witnesses in Criminal 
Cases, 7 Panel, No. 2, at 1 (March, 1929). Congress has made it a criminal offense to leave 
the state to avoid testifying in criminal proceedings. 48 Stat. 782 (1934), 18 U.S.C.A. § 480e 
(Supp. 1940); United States v. Miller, 17 F. Supp. 65 (Ky. 1936). 

4 See 5 Wigmore, Evidence 127, 143 (3d ed. 1940). 

*Sg Unif. L. Ann. 9 (Supp. 1940). 

The compulsory attendance of non-resident witnesses has been advocated for international 
use as well as for domestic use. Communication of Judicial and Extra-Judicial acts in Penal 
Matters and Letters Rogatory in Penal Matters, 22 Am. J. of Int’l L. 46, 66 (special number, 
1928). Wisconsin has a reciprocal statute similar to the uniform act for use in civil cases. Wis. 
Stat. (1939) § 326.25. 

'6 The uniform act, as enacted in New Jersey, was declared unconstitutional for the same 
reason. New York v. Parker, 16 N.J. Misc. 471 (Cir. Ct. 1936). But, the title of the act was 
amended, for it now reads, ‘‘Compelling appearance of resident witnesses in criminal prosecu- 
tions in other states and non-resident witnesses in criminal prosecutions in this state.”’ N.J. 
Rev. Stat. (1937) tit. 2, c. 97, §§ 2:97-19 to 26. The validity of an earlier New York statute, very 
similar to the uniform act, has been contested twice. In a cursory opinion in In re Common- 
wealth of Pennsylvania, 45 Misc. 46, 90 N.Y. Supp. 808 (S. Ct. 1904), the act was held un- 
constitutional as a denial of due process. In a more fully considered opinion in Massachusetts 


v. Klaus, 145 App. Div. 798, 130 N.Y. Supp. 713 (1911), the statute was sustained, Laughlin, 
J., dissenting. 
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issuance of process to require the attendance of witnesses within the state."’ It is 
therefore difficult to see why it should invalidate the provision of the uniform act. The 
activities condemned as “unreasonable searches and seizures” are usually those which 
compel a person to give evidence against himself.‘* Compulsory testimony which, when 
given before a court which has jurisdiction of the witness, is not for any reason an “un- 
reasonable search and seizure” should not be deemed such when the witness is com- 
pelled to testify outside the state. 

Another ground assigned for the invalidity of the statute is the violation of the right 
to free ingress and egress to and from the several states guaranteed by the privileges 
and immunities clause of the Fourteenth Amendment of the Federal Constitution. 
The witness is made to leave the state against his will and to go into another state 
when he does not wish to. His privilege of going into any other state he desires is denied 
him. If compulsory egress in the interest of the administration of justice does deny the 
witness free egress and ingress into the state of his choice, it nevertheless is not an un- 
justifiable restraint. Every citizen attending a trial within the state is, to the same 
extent, temporarily deprived of his right to leave the state at his will. The right of 
free egress is suspended in favor of the paramount obligation of the individual to con- 
tribute to the administration of justice. 

The last objection made is that the act deprives the witness of his liberty without 
due process of law. The witness here, however, is afforded the protection of due process 
to a greater extent than he would be if he were forced to testify within the state.” 
He is given an opportunity to be heard as to the materiality of his testimony and as 
to his objections to the compulsory order before the subpoena issues. He will be com- 
pelled to attend only if it will not cause undue hardship and if the laws of the state in 
which the prosecution or inquiry is pending and the states through which he must pass 
in traveling will protect him from service of civil or criminal process. Finally, he is 
fully reimbursed” and need travel no more than 1000 miles. 


Evidence—Hearsay—Admissibility of Docket of Justice of Peace—{Idaho] —The 
defendant was charged with violating an Idaho statute' by writing a check with intent 
to defraud. At the hearing before a justice of the peace, the defendant admitted writ- 
ing the check. The justice thereupon entered a plea of guilty and sentenced the de- 
fendant to ninety days in jail. Upon appeal to the district court under a statute? au- 


17 Flint v. Stone-Tracy Co., 220 U.S. 107 (1911). 

8 Boyd v. United States, 116 U.S. 616, 633 (1886); Rottschaefer, Constitutional Law 743, 
746 (1939). 

9 William v. Fears, 179 U.S. 270 (1900); Slaughter-House Cases, 16 Wall. (U.S.) 36, 75 
(1872); see Hague v. CIO, 307 U.S. 496, 521 n. 1 (1938); cf. Crandall v. Nevada, 6 Wall- 
(U.S.) 35 (1867). Lien, Privileges and Immunities of Citizens of the United States 80 (1913). 

2° Cf. Rest., Conflict of Laws § 94 (1934); 4 Pomeroy, Equity Jurisprudence § 1437 (4th ed. 
1919). 

** Compare the ten cents per mile and five dollars a day provided by the uniform act with 


the five cents per mile and one dollar a day provided for witnesses within the state by III. 
Rev. Stat. (1939) c. 53, § 6s. 


* Idaho Code Ann. (1932) § 17-3908. 
*Tbid., § 19-4042. 
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thorizing trial de novo, the state introduced in evidence a copy of the justice’s court 
docket as a confession of guilt. The defendant’s counsel failed to object to introduc- 
tion of the docket or the method of its authentication, or to attempt to explain the cir- 
cumstances surrounding the plea of guilty. Subsequently the defendant testified that 
he had not actually pleaded guilty to the charge. He claimed, rather, that after ad- 
mitting having written the check, he had attempted to deny the fraudulent intent, 
only to be silenced by the justice, who recorded a plea of guilty. The jury found the 
defendant guilty of the misdemeanor charged, and he was sentenced to six months in 
jail. On appeal to the Supreme Court of Idaho the judgment of the district court was 
affirmed, two justices dissenting. State v. Sedam.3 

Although no objection was made by defendant’s counsel to the introduction of the 
docket as a confession of guilt, the dissenting opinions raise the problems of the ad- 
missibility, conclusiveness, and methods of authentication of such dockets. The docket 
of a justice of the peace is usually admissible to evidence the proceedings in his court.4 
The justice is under a duty,’ statutory in this case,° to keep a docket of the cases before 
his court, and the presumption favors the veracity of such dockets.? These dockets are, 
therefore, within the scope of the “official document” exception to the hearsay rule.* 

In this case, however, the court might have hesitated to admit the docket had the 
defendant’s counsel made proper objection. Counsel could have contested whether 
the defendant had in fact pleaded guilty and have claimed that the prejudice resulting 
from the admission would over-balance the evidential weight." Very probably the 
court would have ruled that the prejudice could be dissipated by permitting the de- 
fendant to explain away the admission, for the docket is not conclusive." The courts 
take judicial notice that justices of the peace are, for the most part, not learned in the 
law. Counsel could then, even assuming that the defendant did not deny his former 
plea of guilty, have contended that his subsequent plea of not guilty acted to withdraw 


it.3 The majority of courts do not permit the prosecution to mention a former plea 
of guilty which has been withdrawn, for the effect of the reference upon the jury would 
negate the privilege of withdrawal.'+ 


3107 P. (2d) 1065 (Idaho 1940). 4 Sykes v. State, 157 Miss. 600, 128 So. 753 (1930). 

5 5 Wigmore, Evidence § 1633 (3d ed. 1940); 9 Wigmore, Evidence § 2450 (3d ed. 1940). 

6 Idaho Code Ann. (1932) § 19-4004. 

7 Cf. Chesapeake & Delaware Canal Co. v. United States, 240 Fed. 903 (C.C.A. 3d 1917). 

§ 5 Wigmore, Evidence §§ 1630-33 (3d ed. 1940). 

9 Moore v. State, 51 Ark. 130, 10 S.W. 22 (1888); State v. Bryan, 4 Iowa 349 (1856); 
4 Wigmore, Evidence §§ 1325-28 (3d ed. 1940). 

© For a competent but contentious discussion of this point and apparently a unique and 
original treatment thereof, see James, The Role of Hearsay in a Rational Scheme of Evidence, 
34 Ill. L. Rev. 788 (1940). 

1 9 Wigmore, Evidence § 2450 (3d ed. 1940). 

2 Burris v. Davis, 46 Ariz. 127, 46 P. (2d) 1084 (1935). 

13 See State v. Stafford, 26 Idaho 381, 387, 143 Pac. 528, 530 (1914); State v. Ashman, 112 
Conn. 599, 153 Atl. 654 (1931); Ex parte Jones, 128 Tex. Cr. Rep. 380, 382, 81 S.W. (2d) 706, 
707 (1935). 

™4 Kercheval v. United States, 274 U.S. 220 (1927); State v. Hook, 174 Minn. 590, 219 N.W. 
926 (1928); People v. Ryan, 82 Cal. 617, 23 Pac. 121 (1890). 
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Had the defendant’s counsel made proper objection and had the court ruled the 
plea of guilty inadmissible, the prosecution could have introduced testimony as to the 
defendant’s statements before the justice.’ The statement of the defendant that he 
wrote the check would be let in as an admission,’ which the defendant could have 
explained.*? The prosecutor’s burden, however, is increased if the docket itself is not 
admissible; in the present case the justice of the peace could not be called, having 
died pending suit in the district court. 

But since the defendant’s counsel did not object to the admission of the docket it 
seems that the defendant waived his right to keep the plea of guilty from the jury." 
The prejudicial effect of this evidence is not so great that an appellate court will hold 
that the trial court should have excluded it on its own motion and that failure to do so 
constitutes reversible error.*? That failure to exclude such evidence does not result in 
an unfair trial is borne out by the fact that some courts allow the introduction of a 
withdrawn plea of guilty.2° 

The docket, a copy of which was introduced by the state, was not signed by the 
justice of the peace who heard the case. The authenticity of the copy was certified by 
his successor in office, but no one certified the accuracy of the original. There being no 
clerk of court, it would seem that only the presiding justice could certify that the 
record faithfully represented that which actually occurred before him.” Lacking such 
certification, the docket was inadmissible hearsay ,?* and the copy was secondary hear- 
say, likewise inadmissible. But since no objection to its admission was made, the de- 
fendant waived the right to have the evidence excluded.*3 Admission without objec- 
tion does not constitute reversible error.*4 


Federal Courts—Procedure— Jurisdiction of Federal Courts to Render Declaratory 


Judgments in State Tax Cases—([Federal].—The plaintiff, a taxpayer, sued in a fed- 
eral district court to obtain a declaratory judgment that the Wyoming Emergency 
Sales Tax Act of 1935' and Use Tax Act of 1937? were unconstitutional. The state con- 


*s Any person present in the justice’s court could testify as to what occurred therein, and 


this method of proving the defendant’s statements before the justice would have given the de- 
fendant an opportunity to cross-examine the witness giving the testimony. 

*6 4 Wigmore, Evidence § 1059 (3d ed. 1940). 

"7 Ibid.; Commonwealth v. Bennett, 110 Pa. Super. 303, 168 Atl. 499 (1933); Yeska v. 
Swendrzynski, 133 Wis. 475, 113 N.W. 959 (1907). 

*8 Wigmore, Evidence § 18 (3d ed. 1940); see Diaz v. United States, 223 U.S. 442, 450 
(1912). 

19 See and compare the following with the present case: People v. Dean, 253 Mich. 434, 235 
N.W. 211 (1931) (evidence of similar acts); State v. Fixley, 118 Kan. 1, 233 Pac. 796 (1925) 
(evidence of bloodhound’s trail); Perara v. United States, 235 Fed. 515 (C.C.A. 8th 1916) 
(judge’s comment on character evidence). 

2° People v. Steinmetz, 240 N.Y. 411, 148 N.E. 597 (1925); State v. Carta, go Conn. 79, 96 
Atl. 411 (1916). 

2 7 Wigmore, Evidence § 2164 (3d ed. 1940). 

* Moore v. State, 51 Ark. 130, 10 S.W. 22 (1888); Bridge v. Branam, 133 Ind. 488, 33 N.E. 
271 (1893). 

23 Note 18 supra. *4 Note 18 supra. * Wyo. L. 74 (1935). 2 Wyo. L. 118 (1937). 
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tended that the amendment to Section 24 of the Judicial Code of the United States,3 
which provides that no district court shall have jurisdiction to “enjoin, suspend or re- 
strain . . . . collection of any tax imposed by . . . . any state where a plain, speedy and 
efficient remedy may be had at law or in equity in . . . . such state,” deprived the fed- 
eral courts of jurisdiction to grant even declaratory relief in tax cases. Held, inter alia, 
that the amendment to Section 24 of the Judicial Code does not limit the jurisdiction 
of federal courts in actions for declaratory judgments. Morrison-Knudsen Co. v. State 
Board of Equalization of Wyoming.‘ 

In a recent case’ a federal district court in New York held that the words “enjoin, 
suspend or restrain” as used in the amendment to Section 24 of the Judicial Code pro- 
scribed declaratory as well as injunctive relief. The court stated that Congress by the 
amendment sought to protect state revenue agencies against interference by the fed- 
eral judiciary, and that the amendment is concerned with the effect and not merely the 
form of judicial action.” It was further said that since judicial decisions are usually re- 
spected, a declaratory judgment, like an injunction, operates to “restrain’”’ collection 
of a tax.® 

In the instant case the court stated that declaratory relief is sui generis? in that a 
mere declaratory judgment carries no coercive sanction and is effectuated only through 
the voluntary compliance of the parties and, therefore, is not comprehended by the 
amendment, which in terms bars only injunctive relief.*° The decision serves to illus- 
trate the attitude of the judiciary toward Congressional legislation which has from 
time to time attempted to limit the jurisdiction of the federal courts with respect to 
tax matters. 

In 1867 Congress denied jurisdiction to any court to “restrain” the collection of fed- 
eral taxes." Regarded at first as an absolute prohibition against the granting of in- 
3 > Stat. 738 (1937), 28 U.S.C.A. § 41(1) (Supp. 1940), amending Rev. Stat. §§ 563, 629 

1875). 

435 F. Supp. 553 (Wyo. 1940). 

5 Collier Advertising Service v. New York City, 32 F. Supp. 870 (N.Y. 1940). 

' ‘ . Stat. 738 (1937), 28 U.S.C.A. § 41(1) (Supp. 1940), amending Rev. Stat. §§ 563, 629 
1875). 

7 Collier Advertising Service v. New York City, 32 F. Supp. 870, 872 (N.Y. 1940). 

* Tbid., at 872; Socony Vacuum Oil Co. v. New York City, 247 App. Div. 163, 168, 287 
N.Y.Supp. 288, 293-94 (1936) (injunctive relief unnecessary); Borchard, Declaratory Judgments 
172 (1934). It appears that tax authorities hestitate to collect a tax pending appeal even when 
declaratory relief has been denied. Nashville, Chattanooga & St. L. R. Co. v. Wallace, 288 
U.S. 249 (1933); Collier Advertising Service v. New York City, 32 F. Supp. 870 (1940); 
cf. Beeland Wholesale Co. v. Davis, 88 F. (2d) 447 (C.C.A. sth 1937). 

* Morrison-Knudsen Co. v. State Board of Equalization, 35 F. Supp. 553, 554 (Wyo. 1940); 
cf. United States Fidelity & Casualty Co. v. Koch, 102 F. (2d) 288, 290 (C.C.A. 3d 1939); 
Borchard, Declaratory Judgments 138, 172 (1934). 

© Morrison-Knudsen Co. v. State Board of Equalization, 35 F. Supp. 553, 554 (Wyo. 
1940); Penn v. Glenn, 10 F. Supp. 483, 486-87 (Ky. 1935), which similarly construed the act 
of 1867, Rev. Stat. § 3224 (1875), 26 U.S.C.A. § 3653 (1940). See note 11 infra. 

™ The act provided, “‘No suit for the purpose of restraining the assessment or collection of 
any tax shall be maintained in any court.” Rev. Stat. § 3224 (1875); 26 U.S.C.A. § 3653 
(1940). This section was construed to apply to federal taxes only. State Railway Tax Cases, 
92 U.S. 575, 613 (1875); Snyder v. Marks, 109 U.S. 189, 193 (1883). 
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junctive relief,?* the statute was subsequently construed as permitting the issuance of 
injunctions in unusual and extraordinary situations.'? Until the constitutionality of 
the declaratory judgment was clearly recognized by the Supreme Court in 1933," the 
question of the applicability of the act of 1867 to this type of relief was not raised. 
After the passage of the Federal Declaratory Judgment Act,"5 a district court held that 
the act of 1867 did not preclude the granting of declaratory relief in a federal tax case. 
The declaratory judgment act was hastily amended*’ in order to prevent judicial inter- 
ference through declaratory relief with the collection of federal taxes. In the 1937 
amendment to Section 24 of the Judicial Code** Congress extended to state taxing 
agencies the same privileges against interference by the federal courts which had been 
accorded to federal taxing agencies under the act of 1867.'° The reasons for this amend- 
ment** may be found in the overburdened dockets of the federal courts,?* the greater 
familiarity of state courts with local problems,”* the desirability of permitting state 
courts to construe their own statutes in the first instance, and the greater expense to 
the parties (including the state agencies) of litigation in the federal courts.*4 

One indication that the amendment was not intended completely to exclude federal 


#2 State Railway Tax Cases, 92 U.S. 575 (1875). 


13 The dictum of the court in Dodge v. Brady, 240 U.S. 122 (1916), was adopted as the 
rationale of decision in Hill v. Wallace, 259 U.S. 44 (1922). An exception was also created in 
favor of penalty taxes. Lipke v. Lederer, 259 U.S. 557 (1922); Regal Drug Co. v. Wardell, 
260 U.S. 386 (1922). 

%4 Nashville, Chattanooga & St. L. R. Co. v. Wallace, 288 U.S. 249 (1933); Borchard, 
Declaratory Judgments 271 et seq. (1934). 

*5 48 Stat. 955 (1934), 28 U.S.C.A. § 400 (Supp. 1940). 

*6 Penn v. Glenn, 10 F. Supp. 483 (Ky. 1935). 


1749 Stat. 1027 (1935), 28 U.S.C.A. § 400 (Supp. 1940), amending Federal Declaratory 
Judgment Act, 48 Stat. 955 (1934). 


18 so Stat. 738 (1937), 28 U.S.C.A. § 41(1) (Supp. 1940), amending Rev. Stat. §§ 563, 629 
(1875). 

19 Rev. Stat. § 3224 (1875), 26 U.S.C.A. § 3653 (1940). Similar protection was accorded 
to state rate-making agencies by the Johnson Act, 48 Stat. 775 (1934), 28 U.S.C.A. § 41(1) 
(Supp. 1940), amending Rev. Stat. §§ 563, 629 (1875). The judicially-created exceptions rapid- 
ly appeared. Mississippi Power Co. v. Aberdeen, 11 F. Supp. 951 (Miss. 1935); Mountain 
States Power Co. v. Public Service Com’n, 299 U.S. 167 (1936); Cary v. Corp. Com’n, 9 F. 
Supp. 709 (Okla. 1935), aff’d 296 U.S. 452 (1935); The Johnson Act: Defining a “Plain, Speedy, 
and Efficient” Remedy in the States Courts, 50 Harv. L. Rev. 813 (1937). 

2° This amendment is a further development of the policy which was evidenced by the 
passage of the Johnson Act, 81 Cong. Rec. 1415 (1937). Senator Bone’s report on this amend- 
ment is based largely upon the committee report on the Johnson Act. See the committee 
report on the Johnson Act, S. Rep. 125, 73d Cong. rst Sess. (1933); The Johnson Act—A 
Return to State Independence, 30 Ill. L. Rev. 215, 216 (1935). See also Wideman, Application 
of the Declaratory Judgment Act to Tax Suits, 13 Tax Mag. 539 (1935); 35 Mich. L. Rev. 
274 (1936). 

21 81 Cong. Rec. 1415 (1937). 


81 Cong. Rec. 1415 (1937); Lockwood, Maw and Rosenberry, The Use of the Federal 
Injunction in Constitutional Litigation, 43 Harv. L. Rev. 426, 449 (1930). 
*3 Thid. 24 Thid. 
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district courts from determining controversies with respect to state taxes is that the 
district courts have in the past considered themselves as having jurisdiction over tax- 
payer suits for refunds of state taxes. The amendment contains no language terminat- 
ing this jurisdiction. Suits for refunds of state taxes, however, have seldom been 
brought in the federal courts. Furthermore, state legislation providing that suits to 
recover taxes may be brought exclusively in the state courts has been upheld where 
the remedy provided has been considered adequate. Where constitutional issues are 
raised an appeal may be taken from the state courts to the Supreme Court of the Unit- 
ed States,?5 but this procedure does not affect the relation of the district courts to mat- 
ters of state taxation. 

Since the amendment does not specifically refer to declaratory relief, a negative in- 
ference may be drawn.** It may be argued that when drafting the amendment to Sec- 
tion 24 of the Judicial Code, Congress was aware that the courts had interpreted the 
act of 1867 as permitting declaratory relief in federal tax cases,?”7 that an amendment 
to the Federal Declaratory Judgment Act had been necessary to prevent this type of in- 
terference,** and that declaratory relief had been granted in state tax cases.” Conse- 
quently, it may be contended that by the use of language in the 1937 amendment simi- 
lar to that of the act of 1867 Congress intended to continue to permit the federal courts 
to grant declaratory relief when state taxes were in issue.’° It may also be suggested 
that if Congress had intended to prevent declaratory relief in state tax cases it would 
have done so explicitly when it proscribed declaratory relief in federal tax cases in the 
1935 amendment to the Federal Declaratory Judgment Act. Failure to do so is ex- 
plained, however, by the absence of any legislative policy to limit even injunctive relief 
in the federal courts in state tax cases until 1937 and the absence of any case prior to 
1935 in which a federal court granted declaratory relief when state taxes were in issue. 


2s Smith v. Reeves, 178 U.S. 436 (1900); Burrill v. Locomobile Co., 258 U.S. 34 (1922). 
Where administrative remedies are provided the federal courts may refuse to consider the 
case until these remedies have been exhausted. The Wyoming statutes, Wyo. L. 74 (1935), 
Wyo. L. 118 (1937), provided for a hearing before the Board of Equalization and an appeal 
from the decision of the board to the district court and to the supreme court of the state. 

26 There are other indications, however, that declaratory relief cannot be granted. The 
record states that the “object of the legislation . . . . is to take away jurisdiction from the dis- 
trict courts ” 81 Cong. Rec. 1415, 1417 (1937). It has been held that the federal courts 
do not have jurisdiction to grant declaratory relief under the Johnson Act. Mississippi Power 
& Light Co. v. Jackson, 9 F. Supp. 564 (Miss. 1935). Professor Moore approves a similar con- 
struction of the 1937 amendment. 3 Moore and Friedman, Federal Practice § 57.03 (1938). 
The Johnson Act—A Return to State Independence, 30 Ill. L. Rev. 215, 226 (1935). 

27 Penn v. Glenn, 10 F. Supp. 483 (Ky. 1935). 


8 49 Stat. 1027 (1935), 28 U.S.C.A. § 400 (Supp. 1940), amending Federal Declaratory 
Judgment Act, 48 Stat. 955 (1934). 

** Gully v. Interstate Natural Gas Co., 82 F. (2d) 145 (C.C.A. sth 1936), cert. den. 298 U.S. 
688 (1936). 

3° After a federal district court declared the AAA unconstitutional in Black v. Little, 8 F. 
Supp. 867 (Mich. 1934), Congress expressly prohibited the granting of declaratory as well as 
injunctive relief in cases involving the taxing portion of the act. 49 Stat. 770 (1935), 7 U.S.C.A. 
§ 623 (1939). 


31 49 Stat. 1027 (1935), 28 U.S.C.A. § 400, (Supp. 1940), amending Federal Declaratory 
Judgment Act, 48 Stat. 955 (1934). 
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Although jurisdiction to grant declaratory judgments in state tax cases may be found 
to exist, the present Congressional policy against permitting undue interference with 
both state and federal taxing agencies would dictate that the highly discretionary 
power to grant declaratory relief should be exercised only under unusual circum- 
stances. If such restraint is not practiced, another amendment to the Federal Declara- 
tory Judgment Act may be forthcoming. 


Guardian and Ward—Insanity Proceedings—Power of Judge to Appoint Guardian 
ad Litem in Hearing to Determine Competency of Prisoner —{New York].—Pursuant 
to a statute an inmate of a woman’s detention house was transferred to an asylum for 
mental defectives on the authorization of the prison physician and two competent ex- 
aminers.t At the expiration of the penal sentence, the superintendent of the asylum 
applied in accordance with another statute to the local county court for authorization 
to detain the inmate because she was still mentally defective.2 The latter statute pro- 
vided that the county judge should select two qualified examiners, including at least 
one psychologist, to determine the mental competency of the prisoner, and that he 
should issue a detention order if satisfied that the prisoner is incompetent. In the pres- 
ent case the judge appointed a guardian ad litem for the prisoner and directed the 
asylum to pay the guardian’s fee. The appellate division upheld the order of the coun- 
ty judge. On appeal to the court of appeals, held, that the county judge had power 
neither to appoint a guardian ad litem nor to direct payment of his fee. Order reversed. 
Matter of Naylor.4 

Had the present proceeding been one to procure the original confinement of a per- 
son alleged to be mentally incompetent, the judge could have appointed a guardian ad 
litem. Authority is expressly granted by statute in New Yorks and in most other states. 
But it is not clear whether American courts possess this power apart from statute.’ 
Under English common law the custody and control of the person and property of luna- 
tics and idiots were in the Crown, which delegated the jurisdiction to the chancellor.’ 


3 Cf. United States Fidelity & Guaranty Co. v. Koch, 102 F. (2d) 288, 294 (C.C.A. 3d 
1939); Automotive Equipment Co. v. Trico Products Corp., 11 F. Supp. 292, 295 (N.Y. 
1935); Borchard, Declaratory Judgments go et seq. (1934). 

* N.Y. Cons. Laws (McKinney, Supp. 1940) c. 43, §§ 438, 439. 

?.N.Y. Cons. Laws (McKinney, 1929) c. 43, § 440; N.Y. Cons. Laws (McKinney, Supp. 
1940) C. 43, § 451. 

3 Matter of Naylor, 259 App. Div. 962, 20 N.Y.S. (2d) 4 (1940). 

4 284 N.Y. 188, 30 N.E. (2d) 468 (1940). 

5 N.Y. Civ. Prac. Ann. (Gilbert-Bliss, 1926) § 207. 

® Grinnell, A Suggested Rule for the Consideration of the Supreme Judicial and Probate 
Courts in Regard to Guardians ad Litem, 23 Mass. L. Q., No. 3, at 10, 13 (1938); Chase v. 
Chase, 216 Mass. 394, 397, 103 N.E. 857, 859 (1914). But for the opposite view see Madden, 
oe and Domestic Relations § 233 (1931); Singer and Krohn, Insanity and the Law 223 
1924). 

7 1 Wharton and Stillé, Medical Jurisprudence 485 (sth ed. 1905); 1 Collinson, Lunacy 87 
(1812); Singer and Krohn, Insanity and the Law 222 (1924). The statute of De Prerogativa 
Regis (1324) recognizes this jurisdiction, “The king shall have custody of the land of natural 
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Early texts attributed to the chancellor the power to appoint guardians ad litem to pro- 
tect alleged idiots, but apparently this power was seldom if ever exercised* in a proceed- 
ing to determine competency, inasmuch as it was in the Crown’s interest to have per- 
sons adjudicated incompetent in order to secure their property.? After the American 
Revolution the power passed to the people as represented by the state governments, 
and early cases reveal that the courts of New York and other states appointed guard- 
jans ad litem to protect alleged incompetents, without statutory authorization." 

The New York statute authorizing the court to appoint guardians ad litem seems to 
extend to the detention actions in the present case. Section 207 of the Civil Practice 
Act provides: “The . . . . court may appoint a guardian ad litem ....foran.... in- 
competent person, at any stage in any action or proceeding, when it appears to the 
court necessary for the proper protection of the rights and interests of such . . . . per- 
son except where it is otherwise expressly provided by law.” The majority of the court 
in the present case, however, thought that the exception controlled because the de- 
tailed procedure of Section 440 of the Correction Law, under which the detention order 
was sought, did not provide for the appointment of a guardian ad litem. The minority 
pointed out that Section 440 did not expressly deny the judge that power. Further, 
Section 440 provided that “‘such judge if satisfied such prisoner is a mental defective 
.... should issue a detention order; the “if satisfied” was construed by the minority 
to import a judicial hearing on the competency issue. 

Regardless of the wording of the statute there may have been sound practical 
reasons for denying the county judge power to appoint a guardian ad litem. Two quali- 
fied examiners and the prison physician had passed upon the inmate’s sanity before she 


8 A distinction can be made throughout the history of the law between the readiness of 
courts to appoint a guardian ad litem where an incompetent’s property rights are at stake and 
where the incompetent’s personal (civil) rights are in issue. The courts usually have been ready 
to protect an incompetent’s estate from the actions of third persons. At an early stage in the 
common law even these rights were not protected. Thus Coke in Beverley’s Case, 4 Co. Rep. 
123b, 125b, 126a (1603), states that it is commonly said to be a “great defect in the law, that 
no tutor is assigned to them by law, who may protect them, and principally their inheritance.” 
Later, however, where a party to a civil suit was alleged to be incompetent, the court would, 
upon evidence, assign to him a guardian ad litem for the immediate suit although he had not 
been adjudicated an incompetent. 1 Collinson, Lunacy 355 (1812). In Wilson v. Grace, 14 
Ves. Jr. *172 (1807), the court said that it was customary to appoint a guardian ad litem to 
protect estates of persons allegedly incompetent. On the other hand, where the incompetent’s 
personal rights were concerned no guardian was appointed. In Earl Ferrers’ Case, 19 How. St. 
Tr. 886 (1760), the earl, charged with murder, pleaded insanity (and he was undoubtedly in- 
sane). The court refused to allow him to be represented by his own counsel, but instead forced 
him to conduct his own pleadings. Collinson states that in proceedings to determine incompe- 
tency an idiot was never allowed to appear by attorney because it was supposed that idiocy 
could be detected by the normal person, and that lunatics were allowed to have their counsel 
present to traverse the inquisition (a finding of lunacy by committee and jury) only with the 
Chancellor’s special permission. 1 Collinson, Lunacy 171-73 (1812). 


9» Poor people were seldom declared incompetent inasmuch as the motive for incompetency 
proceedings was to secure a guardian who would prevent the incompetent’s estate from being 
dissipated to the hurt of the incompetent, his heirs, his next of kin, and his overlords. Indigent 
insane went their way unnoticed by the law. 


1° See Sporza v. German Savings Bank, 192 N.Y. 8, 84 N.E. 406 (1908). 
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was transferred to the asylum; presumably she had been under constant observation 
and the superintendent of the asylum had certified her incompetent when applying for 
the detention order. But these added medical examinations seem as remote from a 
judicial determination of insanity (to which a citizen appears entitled before losing his 
freedom) as is the physician’s examination that is commonly made before civil insanity 
proceedings are instituted. Neither the qualified examiners nor the superintendent ob- 
served the alleged incompetent outside the state institutions, and neither reached his 
conclusion under the supervision of a judicial officer. Nevertheless the state might feel 
that by her criminal act the alleged incompetent had already demonstrated that she 
was a bad social risk.” There is at least an apparent difference between continuing 
the confinement of one who has been in an asylum and causing the confinement of one 
who has been at large in society. 

There are strong reasons, on the other hand, for giving the court in the present situa- 
tion power to appoint a guardian. The proceeding is of great consequence to the in- 
mate, for should she be pronounced insane her entire legal status changes. She be- 
comes a ward of the court and her civil rights are suspended both as to her person and 
property."3 She is incarcerated for an indeterminate period.'4 Her only means to se- 
cure release is through habeas corpus proceedings in which she must rebut the pre- 
sumption of continuing insanity."s Hence, it seems unwise to compel the trial judge to 
represent the interest of both the inmate and the state. That a lawyer is useful in men- 
tal competency proceedings is shown by the fact that until the recent amendments to 
the New York Criminal Code, commissions to advise New York trial judges as to the 
sanity of a criminal defendant pleading insanity had to contain a lawyer." The lawyer 
can observe whether (1) “experts” are qualified; (2) the judge follows the rules 
of evidence; (3) the experts confine themselves to legal (rather than medical) 


™ N.Y. Cons. Laws (McKinney, Supp. 1940) c. 43, §§ 438, 439. 


2 An incompetent of a dangerous sort may be arrested and detained on suspicion of being 
mentally deranged without a judicial proceeding. See 10 A.L.R. 488 (1921); 45 A.L.R. 1464 
(1926). 


*3 Singer and Krohn, Insanity and the Law 223 (1924). 


Some New York criminal lawyers advise clients who are insane “to take their medi- 
cine and obtain a definite relatively brief sentence in prison rather than a wholly indeterminate 
(probably life) incarceration in an asylum.” Glueck, Mental Disorder and the Criminal Law 
439 (1925). The conditions of such an asylum are more disagreeable to the average convict 
than is confinement with sane prisoners. In People ex rel. Cirrone v. Hoffmann, 255 App. 
Div. 404, 8 N.Y.S. (2d) 83 (1938), a prisoner who had been transferred from a prison to an 
asylum on the ground that he was an incompetent alleged that confinement in the asylum was 
cruel and unnatural punishment in that his associates were of low mentality. He was re- 
turned to the prison when it was shown that he was not subnormal. 


8 People ex rel. Romano v. Thayer, 229 App. Div. 687, 242 N.Y. Supp. 289 (1930); 1 
Collinson, Lunacy 52 (1812). 


61 N.Y.L. 1936, c. 460, at 1167. This act has been repealed and a new commission set up. 
The advice of the Assistant Corporation Counsel of New York City to this new commission 
as to cases in New York City is the only role of the lawyer under the new act. N.Y. Crim. 
Code (McKinney, 1939) § 659. 
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definitions of incompetency;'? and (4) the testimony of the experts is palatable to the 
judge.* 

Though a court may possess power to appoint a guardian, an alleged incompetent 
has no right apart from statute to have a guardian furnished him in a proceeding to 
determine competency. Such a proceeding is civil in nature so that constitutional guar- 
antees of counsel for an accused are inapplicable.'® The common law accorded no pro- 
tection here and even impoverished defendants in criminal trials were not granted 
free counsel until the nineteenth century. Since New York has not modified the com- 
mon law in this respect, an inmate for whom a detention order is sought could not even 
under the minority opinion in the present case demand as of right the appointment of a 
guardian ad litem. 

Whether the court in the present case had power to order the representative’s fee 
to be paid out of the funds of the asylum is a separate question. A court has no power 
in the absence of statute to command payment for the reasonable value of the guard- 
jan’s services.*° Section 207 of the Civil Practice Act, which the minority construed to 
authorize appointment of a guardian in the present case, provides that “the court may 
fix the fees and compensation of such guardian Such fees and compensation shall 
be payable from the estate or fund, or from the interest of the ward therein 
This wording does not appear to authorize fees to be paid from the funds of the institu- 
tion. In fact the compensation clause indicates that the section was not intended to 
apply to an action for a detention order. In an original action brought by a public 
officer to confine a person alleged to be mentally incompetent, the New York statutes 
do not expressly authorize the court to order a guardian’s fee to be paid by the state or 
a state agency. Such authority, however, may be found by a liberal interpretation of 
provisions of the Mental Hygiene Act and this authority could be held to extend to 
the fee in the present case. 


11 The attorney may be “helpful” in preventing departure from the statutory criteria in 
favor of an inquiry based upon more enlightened psychiatric principles such as the “unity” of 
the mind. Glueck, Mental Disorder and the Criminal Law 276 (1925). However archaic the 
statutory tests may be, it seems important that the commissions apply them so that courts 
will respect their determinations. Mitchell, Psychiatry and the Criminal Law, 21 A. B. A. J. 
271, 273, 274 (1935). 

*8 The reports prepared by the psychiatric experts under the Massachusetts Briggs Law 
have been criticized on this ground. Tulin, The Problem of Mental Disorder in Crime, 32 Col. 
L. Rev. 933, 962 (1932). 


9 Cf. Sporza v. German Savings Bank, 192 N.Y. 8, 84 N.E. 406 (1908), which stated that 
there was no right to jury in civil cases (such as insanity) except where granted by statute. 


2° The history of the right of the indigent accused to counsel presents a comparable problem. 
For decades, the defendant in a criminal trial in New York had the right to attorney and yet 
the attorney was not paid for his services. People ex rel. Hadley v. Board of Supervisors of 
Albany County, 28 How. Pr. (N.Y.) 22 (1864). Payment was finally authorized by the addi- 
tion of § 308 of the Code of Criminal Procedure in 1892. Even today, attorneys selected 
to represent indigent criminal defendants in most southern states are allowed no compensa- 
tion. 


at N.Y. Cons. Laws (McKinney, 1927) c. 27, § 77; cf. N.Y. Crim. Code (McKinney, 1939) 
§ 662. 
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International Law—Judicial Interference with Foreign Affairs—Proving Acquisi- 
tion of Title to Property by Foreign Government—(Federal].—The plaintiff, rebel- 
controlled branches of the Bank of Spain,* sued the defendants, a federal reserve bank, 
a steamship company, and the superintendent of the United States government assay 
office? to recover a shipment of silver which the Spanish Loyalist Government sold to 
the United States. The Loyalist Government had obtained possession of the silver 
from the Bank of Spain by secret decree. The plaintiff argued that the decree failed to 
pass title to the Loyalist Government because it was made by government officials act- 
ing for private gain and was not published as required by law. On appeal to the Circuit 
Court of Appeals for the Second Circuit from a judgment for the defendants, held, that 
the Secretary of the Treasury’s determination that the Loyalist Government had title 
to the silver is not conclusive in court; that on independent determination by the court, 
the Loyalist Ambassador’s assertion of title is probably sufficient, but that, in any 
event, the proof of the particular governmental orders and decrees purporting to trans- 
fer title is conclusive. Judgment affirmed.’ Banco de Espana v. Federal Reserve Bank. 

Although courts recognize the desirability of protecting the United States in its 
conduct of foreign affairs from interference by domestic courts,’ legal doctrines devel- 
oped to accomplish this result fail to cover all the situations where such interference 
may occur,’ and do not completely cover even the specific problem of purchases from a 
foreign government, involved in the instant case.’ If the purchase is by treaty, courts 
deny themselves jurisdiction on the ground that a “political question” is involved.' 
Or if the title to the property is attacked by suit against the United States, govern- 


* The newspapers spoke of the plaintiffs as “agents of Franco.”” New York Times, col. 6, 
p. 32 (June 5, 1938). At the commencement of the present suit the Franco Government had 
not been recognized by the United States. Since an unrecognized government or an agency 
created by it probably cannot sue in American courts, the plaintiff’s power to sue seemed 
doubtful. Dickinson, The Unrecognized Government or State in English and American Law, 
22 Mich. L. Rev. 29, 118 (1923). The subsequent recognition of the Franco Government on 
April 2, 1939, before the present case was decided, apparently removed this objection. 

* The Federal Reserve Bank acted as fiscal agent for the United States, the steamship 
company brought the silver to the United States, and the superintendent had custody of the 
silver. 

3 The court also affirmed the dismissal of the suit against the superintendent as being in 
effect a suit against the United States and violating the government’s immunity from suit. 


4114 F. (2d) 438 (C.C.A. 2d 1940). 

5 See notes 8 and 15 infra. 

6 See, e.g., the litigation involving property of Russian corporations in the United States. 
Confiscation and Corporations in Conflict of Laws, 5 Univ. Chi. L. Rev. 280 (1938); Guaranty 
Trust Co. v. United States, 304 U.S. 126 (1938). 


7 In terms of real parties, the instant case was a suit by the Nationalist Government of 
Spain, at first unrecognized, and later recognized as the successor of the Loyalist Government. 
Its original purpose was to tie up the proceeds from the silver sale so that the money could 
not be used to purchase munitions for the Loyalist Government. 


® Clark v. Braden, 16 How. (U.S.) 635 (1853) (refusal to inquire into validity of treaty 
with the King of Spain, selling Florida to the United States and revoking land grants to 
Spanish citizens); Field, The Doctrine of Political Questions in the Federal Courts, 8 Minn. L. 
Rev. 485 (1924); Weston, Political Questions, 38 Harv. L. Rev. 296 (1925). 
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mental immunity prevents judicial interference.? On the other hand, if the United States 
has to sue for possession of property purchased from a foreign government, it is forced 
to prove to a domestic court the validity of the foreign government’s title. Similarly, 
if the government in obtaining title employs private agents, as was done in the present 
case, suit may be brought against the agents. This possible liability of the agents may 
make it difficult for the government to secure agents, and may even impose liability on 
the government because of a moral obligation to compensate agents who have been 
forced to pay a judgment. Moreover, the danger that the government’s title to prop- 
erty purchased from a foreign government may be contested impairs the marketability 
of the property.'° 

Undesirable judicial interference might be eliminated by extending governmental 
immunity to agents of and purchasers from the government. Such an approach, how- 
ever, not only seems to be barred by prior decisions,” but is also contrary to the legis- 
lative trend toward reducing governmental immunity." Nor would extension of gov- 
ernmental immunity aid the United States where it is suing for possession of property. 
A second possible solution would be for the courts to refuse to take jurisdiction on the 
ground that a “political question” is involved." Application of this doctrine, how- 
ever, has usually been confined to cases involving a transfer by treaty,4 and there is 
small likelihood that courts will apply it in cases where an agent or a purchaser is in- 
volved. The third possibility, and the one adopted by the court in the instant case, is 
to hear the case but to apply the well-recognized rule of international law that courts 
will not sit in judgment on the legality of a foreign government’s acts within the for- 
eign government’s jurisdiction.*s Application of this rule, of course, tends to prevent 
embarrassment of the United States government in the conduct of foreign affairs only 
when the property is within the jurisdiction of the foreign government at the time of 
the transfer." Moreover, the extent to which the application of the rule prevents em- 


9 See note 3 supra. 


%° Cf. The Tervaete, [1922] Prob. 197, 259 (no maritime lien on ship owned by Belgian 
Government at time of collision but subsequently transferred to private party because imposi- 
tion of such a lien after the ship passed into private hands would deprive the Belgian Govern- 
ment of some of the value of its property). 

™ Freund, Administrative Powers over Persons and Property §§ 128-33 (1928). 


™ See, e.g., McGuire, Tort Claims against the United States, 19 Georgetown L.J. 133 
(1931); Borchard, Government Liability in Tort, 34 Yale L.J. 1, 32 (1924). 

"3 Field, The Doctrine of Political Questions in Federal Courts, 8 Minn. L. Rev. 485 (1924); 
Weston, Political Questions, 38 Harv. L. Rev. 296 (1925). 

™ Clark v. Braden, 16 How. (U.S.) 635 (1853). 


*S Underhill v. Hernandez, 168 U.S. 250 (1897); Oetjen v. Central Leather Co., 246 U.S. 
297 (1918); Ricaud v. American Metal Co., 246 U.S. 304 (1918); Hewitt v. Speyer, 250 Fed. 
367 (C.C.A. 2d 1918); The Claveresk, 264 Fed. 276 (C.C.A. 2d 1920); Luther v. James Sagor & 
Co., [1921] 3 K.B. 532 (C.A.); Princess Paley Olga v. Weisz, [1929] 1 K.B. 718 (C.A.). Contra: 
Canada Southern R. Co. v. Gebhard, 1og U.S. 527 (1883) (court upheld validity of Canadian 
statute, but its authority to try that issue was not questioned); Sabariego v. Maverick, 124 
U.S. 261 (1888); Shapleigh v. Mier, 299 U.S. 468 (1937) (court denied effect to acts of Mexican 
eee with respect to land which had subsequently been included within the United 

tates). 

*6 Compare the problem involved in the attempted confiscation by the Soviet Russian 
Government of assets in the United States of Russian insurance companies and the subsequent 
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barrassment depends upon the kind of proof required as to acts of the foreign govern- 
ment. The position of the court in the instant case, requiring proof of the particular 
governmental acts upon which the foreign government’s assertion of title was based 
and refusing to adopt the statement of the accredited representative of the foreign 
government as conclusive proof of the fact that the foreign government has executed 
those acts, may cause serious embarrassment. This approach imposes on the United 
States the almost impossible task of determining, before purchasing, what acts took 
place in the foreign state and of obtaining sufficient proof of the acts to satisfy a 
domestic court. Such an inquiry might affront the foreign government. Moreover, 
since acts of a foreign government need not be even “colorably valid,”*? and since, 
therefore, any acts claimed by the foreign government to be sufficient to pass title have 
that effect, it would seem that the “acts” themselves become irrelevant. For instance, 
where the foreign government’s acts take the form of a secret decree transferring title 
to it, proof of governmental acts ultimately depends on statements of government offi- 
cials. The only effect of the requirement of proof of the particular acts would be to 
change the result of a case in which proof of the acts is not possible. If the foreign gov- 
ernment is no longer in existence, as was almost the situation in the instant case, it may 
be impossible to obtain proof of any “acts” of the government. 

It appears to be preferable, then, for courts to accept the statement of the represent- 
ative of the foreign government as conclusive. An analogy is found in an English case"* 
in which, when the diplomatic immunity of an alleged member of a foreign mission was 
in question, it was held that a statement by the foreign office was conclusive. Even if 
this rule were adopted in cases involving purchase by the government, it would not 
necessarily be applicable to cases involving purchases by private persons. In the latter 
cases, embarrassment to the United States in the conduct of foreign affairs is more re- 
mote and can arise only if the foreign government takes offense at the domestic court’s 
decision and makes diplomatic representations. But even here, judicial interference 
violates the foreign government’s immunity from suit by compelling it to defend its ac- 
tions in court’? and injures the market for its property.?° 


Labor Law—National Labor Relations Act—Employer Required to Embody Col- 
lective Bargaining Agreements in Writing—{Federal].—The petitioner, an employer, 
having arrived at an accord as to wages, hours, and conditions of work with the col- 


transfer of claims to such assets to the United States government. Confiscation and Corpora- 
tions in Conflict of Laws, 5 Univ. Chi. L. Rev. 280 (1938); Guaranty Trust Co. v. United 
States, 304 U.S. 126 (1938). A similar problem now exists with respect to Dutch, Danish, 
Norwegian, Belgian and Latvian assets being held by American banks. See The Chase Wants 
to Know, 37 Time, No. 7, at 57 (Feb. 10, 1941). 

17 114 F. (2d) 438, 444 (C.C.A. 2d 1940). In Princess Paley Olga v. Weisz, [1929] 1 K.B. 
718 (C.A.), the original seizure of the property was by local soviets without authority from a 
government, but the Soviet Government later ratified the seizure. 

*8 Musmann v. Engelke, [1928] 1 K.B. 90 (C.A.) (statement of foreign office conclusive as 
to diplomatic status of member of Germany Embassy staff). 

19 The Jupiter (No. 2), [1925] Prob. 69; The Jupiter (No. 3), [1927] Prob. 122; The Jupiter 
(No. 3), [1927] Prob. 250 (C.A.) (Soviet Russia defended its title for purchaser of property). 

2° See note 10 supra. 
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lective bargaining representative for its employees, refused to sign a written agree- 
ment. The National Labor Relations Board, in an unfair labor practice proceeding, 
ordered the employer to sign an agreement embodying the terms reached with the 
union. On certiorari from the United States Supreme Court to review a judgment of 
the Circuit Court of Appeals for the Sixth Circuit upholding the board’s order, held, 
that refusal to sign a written agreement constituted a refusal to bargain collectively 
and an unfair labor practice under the act,? and that the board might require a signed 
agreement where the union had so requested. Judgment affirmed. H. J. Heinz Co. v. 
NLRB. 

The principal case ends the uncertainty resulting from conflicting holdings among 
the circuit courts of appeals as to whether the National Labor Relations Act requires 
an employer to sign a written contract.‘ The conclusion that the signing of a written 
agreement is not required was considered to follow from the fact that the employer 
was not obligated by the act to agree, the only requirement being that he bargain in 
good faith.s In the principal case the Supreme Court rejected this contention, and 
pointed out that it does not follow from the employer’s freedom not to agree that he 
may refuse to embody his voluntary agreement in writing. The Court found that 
written agreements were intended by Congress, inasmuch as they are an essential part 
of collective bargaining. In so holding, the Court relied on evidence showing that writ- 
ten trade agreements were the general rule in collective bargaining,‘ and that they were 
necessary to preserve the collective bargaining right itself.7 It was further found that 
Congress intended to incorporate into the act the experience gained in administering 
the similar provisions of the Railway Labor Act* and the National Industrial Recovery 
Act. The National Mediation Board, under the authority of the former of these acts, 
had considered written agreements essential to collective bargaining;'® under the 


*H. J. Heinz Co. v. NLRB, 110 F. (2d) 843 (C.C.A. 6th 1940). 

? National Labor Relations Act, 49 Stat. 449 (1935), 29 U.S.C.A. § 151 et seq. (Supp. 1940). 

361 S. Ct. 320 (1941). 

4 Six of the circuits had taken the position reached in the principal case. Bethlehem Ship- 
building Corp. v. NLRB, 114 F. (2d) 930 (C.C.A. 1st 1940); Art Metals Construction Co. v. 
NLRB, 110 F. (2d) 148 (C.C.A. 2d 1940); NLRB v. Highland Park Mfg. Co., 110 F. (2d) 632 
(C.C.A. 4th 1940); H. J. Heinz Co. v. NLRB, 110 F. (2d) 843 (C.C.A. 6th 1940); Wilson & 
Co. v. NLRB, 115 F. (2d) 759 (C.C.A. 8th 1940); Continental Oil Co. v. NLRB, 113 F. (2d) 
473 (C.C.A. roth 1940), cert. granted 61 S. Ct. 72 (1940). Contra: Inland Steel Co. v. NLRB, 
109 F. (2d) 9 (C.C.A. 7th 1940); Fort Wayne Corrugated Paper Co. v. NLRB, 111 F. (2d) 
869 (C.C.A. 7th 1940). 

5 See Globe Cotton Mills v. NLRB, 103 F. (2d) 91, 94 (C.C.A. 5th 1939); NLRB Ann. 
Rep., at 82 (1937). 

® Yoder, Labor Economics and Labor Problems 499 (1933); NLRB Division of Economic 
Research, Written Trade Agreements in Collective Bargaining 16 (1939). 

7 See Art Metal Construction Co. v. NLRB, 110 F. (2d) 148, 150 (C.C.A. 2d 1940). 

§ 44 Stat. 577 (1926), amended by 48 Stat. 1185 (1934), 45 U.S.C.A. § 151 (Supp. 1940). 

9 48 Stat. 195 (1933). “.... the Bill is merely an amplification and further clarification of 
the principles enacted into law by the Railway Labor Act and by section 7 (a) of the National 
Industrial Recovery Act, with the addition of enforcement machinery of familiar pattern.” 
H.R. Rep. 1147, at 374th Cong. rst Sess. (1935). 

1° National Mediation Board Ann. Rep., at 1, 36 (1935). 





584 THE UNIVERSITY OF CHICAGO LAW REVIEW 


NRA, although refusal to sign was held not necessarily in violation of the law, it was 
considered as evidence showing denial of the right of collective bargaining." This 
method of including in the concept of collective bargaining the requirement of written 
agreements suggests that other historically well-established aspects of collective bar- 
gaining may be similarly insisted upon.” 

It might be argued, nevertheless, that this decision does not cover the dissimilar fac- 
tual situation of Inland Steel Co. v. NLRB, where the employer had stated from the 
opening of negotiations that he did not intend to sign an agreement. But the distinc- 
tion between the employer’s announcing that he will refuse to sign if an agreement 
should be reached, as in the Jnland Steel case, and his refusal to sign after agreement 
has been reached, as in the principal case, should prove of no significance. In both in- 
stances the employer is indicating that he does not intend to fulfill his statutory duties. 
Consequently, refusal to sign may well be considered a decisive indication of lack of 
good faith by the employer. Several of the decisions are based at least in part on this 
ground."4 

It would seem beyond question that written trade agreements are preferable to oral 
agreements, if only from the standpoint of good business practice. Employers refusing 
to sign have frequently posted bulletins outlining the terms of agreement, but such 
announcements seldom mention the union or indicate that the terms were reached 
through negotiation. The practice therefore amounts to a failure fully to recognize 
the union,'s and its consequences may be loss of union prestige and weakening of union 
organization. Since the decision in the principal case prohibits the use of this device, 
it is to be expected that some employers will now endeavor to avoid agreements alto- 
gether, whether written or not, by relying literally on the ruling that they need only 
bargain in good faith. 

For this reason it is difficult to assess the importance of the principal case, and much 
depends upon the effectiveness of the board’s enforcement of the “good faith” require- 
ment. What constitutes good faith in collective bargaining has already been the sub- 
ject of numerous court and board decisions, but many of these deal with rather flagrant 
indications of bad faith." As employers realize the futility of practices considered by 


*t Lorwin and Wubnig, Labor Relations Boards 312 (1935). 


™ It was early decided that wages, hours, and conditions of work are the proper subjects 
of collective bargaining negotiations. Atlantic Refining Co., 1 N.L.R.B. 359 (1936). See Wolf, 
The Duty to Bargain Collectively, 5 Law & Contemp. Prob. 242, 248 (1938). An employer 
might be compelled to sign an agreement of longer duration than he desired on the ground 
that only an agreement of such duration would be consistent with collective bargaining. The 
term of most collective agreements is in fact one year. Yoder, Labor Economics and Labor 
Problems 499 (1933). So far the board has regarded the question of duration as a matter for 
negotiation between the parties. NLRB Ann. Rep., at 86 (1937). 

13 109 F. (2d) 9 (C.C.A. 7th 1940). 

*4 NLRB v. Highland Park Mfg. Co., r10 F. (2d) 632 (C.C.A. 4th 1940); Wilson & Co. v. 
NLRB, 115 F. (2d) 759 (C.C.A. 8th 1940); cf. H. J. Heinz Co. v. NLRB, 110 F. (2d) 843, 849 
(C.C.A. 6th 1940). This was the holding of the board in Inland Steel Co., 9 N.L.R.B. 783, 801 
(1938), rev’d sub nom. Inland Steel Co. v. NLRB, tog F. (2d) 9 (C.C.A. 7th 1940). 


*s Cf. NLRB v. Griswold Mfg. Co., 106 F. (ad) 713 (C.C.A. 3d 1939). 


*6 NLRB v. Somerset Shoe Co., 111 F. (2d) 681 (C.C.A. 1st 1940); Jeffery-De Witt In- 
sulator Co. v. NLRB, ox F. (2d) 134 (C.C.A. 4th 1937), cert. den. 302 U.S. 731 (1937); Lady 
Ester Lingerie Corp., 10 N.L.R.B. 518 (1938); Charles J. Stein, 14 N.L.R.B. 667 (1939); 
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the courts to be indicative of bad faith, the difficulty of determining good faith will cor- 
respondingly increase. ‘Good faith” does not require that the employer take the initia- 
tive,'7 but it does demand that he negotiate with a mind open to persuasion“ and with 
the intention of reaching an accord if possible.*® The difficulty of applying this cri- 
terion is especially apparent with respect to counterproposals.*° The employer need 
not submit counterproposals on his own initiative,” but if requested he should suggest 
terms.*? The nature and the manner of presentation of such terms are central in deter- 
mining intent.*3 Thus, if the employer demonstrates during negotiations that he re- 
gards his initial position as his final one, despite repeated union concessions, his com- 
pliance with the formalities of bargaining may not suffice.*4 

It is possible that the difficulty of enforcing the “good faith” requirement*s will per- 
mit circumvention of the decision in the principal case. Nevertheless, strong unions 
will be able to compel the acceptance of some terms by the employer; it is important 
that they now can compel the embodiment of these terms in signed agreements. 


cf. The Solvay Process Co., 3 C.C.H. Lab. Law Serv. {] 60,208 (1941); NLRB v. Hopwood 
Retinning Co., 98 F. (2d) 97 (C.C.A. 2d 1938). 
77 NLRB v. Columbian Enameling & Stamping Co., 306 U.S. 292 (1939). 


8 See Globe Cotton Mills v. NLRB, 103 F. (2d) 91, 94 (C.C.A. sth 1939); NLRB v. Gris- 
wold Mfg. Co., 106 F. (2d) 713, 723 (C.C.A. 3d 1939). 

19 The purpose of the act is to compel collective bargaining to the end that trade agreements 
may be made. See Consolidated Edison Co. v. NLRB, 305 U.S. 197, 236 (1938); NLRB v. 
Sands Mfg. Co., 306 U.S. 332, 342 (1939). 


2° The board has considered the employers’ willingness to make counterproposals an im- 
portant indication of good faith. NLRB Ann. Rep., at 97 (1938); cf. Adams Brothers Mani- 
fold Printing Co., 17 N.L.R.B. 974, 980 (1939). The board’s position was pointedly criticized 
by the committee investigating the labor board (Smith Committee). Final Report of the House 
of Representatives Committee to Investigate the NLRB 474-75, 76th Cong. 1st Sess. (Bureau 
of Nat’! Affairs, Dec. 28, 1940). 


** NLRB v. Express Publishing Co., 111 F. (2d) 588 (C.C.A. sth 1940), cert. granted 61 
S. Ct. 134 (1940). 

# See Globe Cotton Mills v. NLRB, 103 F. (2d) 91, 94 (C.C.A. sth 1939). Compare Kellogg 
Switchboard & Supply Co., 1 C.C.H. Lab. Law Serv. { 6199 (1941) with Easton Publishing 
Co., 19 N.L.R.B. No. 43 (1940). But were counterproposals required of employers in all cases, 
the unions, by accepting, could always secure immediate agreements. Ward, The Mechanics 
of Collective Bargaining, 53 Harv. L. Rev. 754, 773 (1940). 

23 See NLRB v. Hopwood Retinning Co., 98 F. (2d) 97, 101 (C.C.A. 2d 1938). Rosenfarb, 
The National Labor Policy 204 (1940). 

*4 See P. Lorillard Co., 16 N.L.R.B. 684 (1939), where the employer’s action in repeating 
the same counterproposal convinced the board that he was not open to persuasion and was 
substituting for collective bargaining a process amounting to unilateral formulation of terms. 
The circuit court of appeals thought differently. NLRB v. P. Lorillard Co., 3 C.C.H. Lab. 
Law Serv. 60,289 (C.C.A. 6th 1941). This case thus serves as an excellent illustration of the 
difficulties of determining what constitutes good faith. Cf. NLRB v. Express Publishing Co., 
111 F. (2d) 588, 589 (C.C.A. sth 1940), cert. granted 61 S. Ct. 134 (1940). See Ward, The 
Mechanics of Collective Bargaining, 53 Harv. L. Rev. 754, 772 (1940). 

2s “The indicia of good faith are notoriously elusive ” S. L. Allen & Co., 1 N.L.R.B. 
714, 727 (1936). Nevertheless the board has enforced this requirement in fairly close cases. 
See Sigmund Freisinger, 10 N.L.R.B. 1043 (1939); Dallas Cartage Co., 14 N.L.R.B. 411 (1939); 
Knoxville Publishing Co., 12 N.L.R.B. 1209 (1939). 
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Military Law—Court-Martial—Double Jeopardy—{Federal].—In 1918 the peti- 
tioner was convicted of rape by a court-martial and sentenced to death. On the grounds 
that the trial had been hasty and that the petitioner had been inadequately represented 
by counsel, the President refused to confirm the sentence’ and ordered a new trial. 
The second court-martial,? denying the prisoner’s plea of double jeopardy, imposed a 
sentence of life imprisonment. Twenty years later the petitioner sought a writ of ha- 
beas corpus, alleging that he had been twice placed in jeopardy. The district court 
granted the petition. On appeal to the Circuit Court of Appeals for the Fifth Circuit, 
held, that the second court-martial properly denied the plea of double jeopardy. Judg- 
ment reversed. Sanford v. Robbins.‘ 

Absence of authorization in the Articles of War for a particular action of a court- 
martial has been held to constitute such lack of jurisdiction as to require the granting 
of a writ of habeas corpus.s The court in the instant case, in limiting its inquiry to the 
question of whether the second court-martial proceeding constituted a violation of the 
constitutional prohibition of “double jeopardy,” appears to have overlooked the pre- 
liminary question of whether the President had authority to order a new trial under the 
Articles of War. 

At the time of the court-martial proceedings, the President was without specific 
statutory authority to order a new trial; nor had the then existing statutes been inter- 
preted as authorizing such a procedure. The reviewing authority had power to send 
the case back to the court of first instance for corrections of a nature not requiring a 
new trial, such as changing the sentence to conform with the findings, or revising the 


* It is a characteristic feature of military law that sentences of courts-martial cannot be 
executed until they are approved by the officer appointing the court or by the officer com- 
manding certain higher tactical units. Article of War 46, 39 Stat. 657 (1916). Death 
sentences and certain other decisions, in addition to “approval,” need also “confirmation by 
the President,” with certain exceptions, none of which was applicable to the instant case, 
being provided for time of war. Article of War 48, 39 Stat. 658 (1916). See Winthrop, Mili- 
tary Law and Precedents 448, 459 (2d ed. 1920). As a result of criticisms following the last 
war (see Ansell, Military Justice, 5 Corn. L. Q. 1 (1919); Bogert, Courts-Martial: Criticisms 
and Reforms, 5 Corn. L. Q. 18 (1919) ), the rules concerning approval and confirmation of 
court-martial decisions have been amended in important respects by acts of 1920. 41 Stat. 795, 
797, 10 U.S.C.A. §§ 1511, 1522 (1926). See Morgan, The Existing Court-Martial System and 
the Ansell Army Articles, 29 Yale L. J. 52, 60-62 (1919). Manual for Courts-Martial 73, 79 
(U.S. Army 1928). 

* The court-martial stated: “But, notwithstanding this finding, the Court deems it to be 
its duty to state its belief that in thus ordering the retrial of an accused without his request or 
consent, [it] establishes . . . . a departure so at variance with military law and custom, as to 
be dangerous, and which possibly is not in strict accord with the goth Article of War and the 
Vth Amendment to the Constitution of the United States.” 

3 Decision unreported. 


4115 F. (2d) 435 (C.C.A. sth 1940). As an alternative holding the court also stated that 
since the question was not one concerning the jurisdiction of the court-martial, the civil courts 


should not consider the matter; but the court continued to discuss the issue at great length. 
See note 15 infra. 


5 McClaughry v. Deming, 186 U.S. 49 (1902) (writ granted because court-martial composed 
of officers of the regular army tried an officer of the volunteer army in violation of Article of 
War 78); Ex parte Milligan, 4 Wall. (U.S.) 2 (1866) (writ granted because military authorities 
had tried civilian citizen not under their statutory jurisdiction, and in violation of his consti- 
tutional right of trial by jury). 
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findings to conform with the evidence.6 But the reviewing authority was said to have 
no power to disapprove of the court-martial’s sentence or findings and to order a new 
trial without the express consent of the accused. Complete disapproval of a sentence 
was said to be tantamount to an acquittal.’ In the present case the court sought to 
avoid this difficulty by assuming that a prisoner who has been sentenced to death could 
be presumed to consent to a new trial where such new trial appeared as a condition of 
the disapproval of the sentence. 

An amendment to the Articles of War, passed subsequent to the court-martial 
trials in the instant litigation, gives express statutory authority for ordering a new 
trial. There appears to be no great doubt as to the constitutionality of the amend- 
ment under the provision against double jeopardy. The amendment expressly pro- 
vides that there may be no second trial after an acquittal and that there may be no 
heavier sentence imposed in a later trial than was imposed in the first one; there is, 
therefore, no danger of abusing the power by ordering new trials until a result satis- 
factory to the reviewing authority has been obtained.® Since revision upward of a sen- 
tence by the original court or the reviewing court has never been held unconstitution- 
al? it may be argued that a new trial, with a safeguard against imposition of a higher 
sentence, is likewise constitutional. Moreover, the procedure set up in the statute pro- 
vides safeguards against double jeopardy which are closely analogous to those afforded 
by the federal civil court rule that “jeopardy attaches upon the arraignment of the de- 
fendant and the impanelling of the jury.”** The decision of a court-martial cannot be 
executed without approval or confirmation of the reviewing authority; refusal to ap- 


6 Article of War 50, 39 Stat. 658 (1916). Winthrop, Military Law and Precedents 454 
(2d ed. 1920); Manual for Courts-Martial 75 (U.S. Army 1928). See Morgan, The Existing 
Court-Martial System and the Ansell Army Articles, 29 Yale L. J. 52, 61, 62 (1919), where 
the distinction is made between the legitimate procedure of changing the findings or sentence 
without a new trial and the apparently unauthorized revision upon a retrial. See Swaim v. 
United States, 165 U.S. 553 (1897); Ex parte Reed, too U.S. 13 (1879). 


7 Winthrop, Military Law and Precedents 451 (2d ed. 1920); In re Liesendahl, 26 Ops. 
Att’y Gen’l 239 (1907). But cf. Digest of the Opinions of the Judge Advocate Gen’! 347 (1914). 

Consent of the accused to disapproval and a new trial removes the objection of double 
jeopardy. 1 Ops. Att’y Gen’l 233 (1818); Ex parte Costello, 8 F. (2d) 386 (D.C. Va. 1925); 
Winthrop, Military Law and Precedents 453 (2d ed. 1920). 

8 Article of War 504, 41 Stat. 797 (1920), 10 U.S.C.A. § 1522 (1926). 


9 This fear has been expressed in Winthrop, Military Law and Precedents 260 n. 65 (2d ed. 
1920); Bruce, Double Jeopardy and Courts-Martial, 3 Minn. L. Rev. 484 (1919), where it is 
pointed out that in 1918 alone there were fourteen cases in which the court-martial’s original 
findings of acquittal were disapproved by the reviewing authority, and the action was sent back 
to the same court and revised, resulting in a conviction. But these apparently were all cases in 
which the reviewing authority exercised his statutory power to send the sentence and findings 
back to the same court for revision, a procedure which Bruce probably confused with the 
non-existent procedure of ordering a new trial. 

1° See Swaim v. United States, 165 U.S. 553 (1897); Ex parte Reed, roo U.S. 13 (1879). 
Revision upward is no longer permitted since the amendment in 1920 of Article of War 4o. 
41 Stat. 795, 10 U.S.C.A. § 1511 (1926). 

** Clark, Handbook of Criminal Procedure 443 (2d ed. 1918); Clawans v. Rives, 104 F. 
(ad) 240 (App. D.C. 1939); McCarthy v. Zerbst, 85 F. (2d) 640 (C.C.A. roth 1936). 

™ Article of War 46, 41 Stat. 796 (1920), 10 U.S.C.A. § 1517 (1926); Article of War 48, 


41 Stat. 796 (1920), 10 U.S.C.A. § 1519 (1926); Manual for Courts-Martial 73, 79 (U.S. Army 
1928). 
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prove or confirm therefore presents a situation analogous to that of a “hung jury” in an 
ordinary criminal case, in which situation it is held that jeopardy has not attached. 
The new provisions against imposition of a higher sentence in a later trial make it 
possible to presume that the defendant consents to a new trial, in much the same man- 
ner as does a defendant in an ordinary criminal trial who appeals his case.*4 The safe- 
guards afforded by the amended Articles of War were not, of course, operative at the 
time of the courts-martial in the instant litigation, but the fact that the procedure fol- 
lowed was in accordance with that later provided for by the amendment gives some 
justification for the court’s holding that there was no double jeopardy. 

A more significant aspect of the present case is found in the fact that the court, al- 
though denying that it had the power to inquire into the constitutional issue of double 
jeopardy, devoted the major part of its opinion to discussing the merits of the case."s 
This deviation from the general rule that denial of the constitutional safeguards is not 
such a jurisdictional defect as can be raised on petition for habeas corpus,"* is, it would 
seem, a salutary tendency. So long as the army is made up of professional soldiers, it 
may be permissible to allow the court-martial system conclusively to determine the 
meaning of constitutional provisions. Where, however, the personnel of the army is 
largely conscript, it is arguable that the constitutional safeguards should mean the same 
thing to the citizen soldier as to the citizen civilian. At the very least, the same review- 
ing courts should have an opportunity to consider the effect to be given to the diverse 
considerations affecting the civil and the military organizations. The fact that the 
writ of habeas corpus is a jurisdictional writ would not appear to be a serious bar to the 
exercise of review by the federal courts; it has elsewhere been held that, where habeas 
corpus is the only practicable method of obtaining enforcement of constitutional pro- 
visions, it will be so used.*? 


3 United States v. Perez, 9 Wheat. (U.S.) 579 (1824); Logan v. United States, 144 U.S. 
263 (1892); cf. Simmons v. United States, 142 U.S. 148 (1891). But see Morgan, The Existing 
Court-Martial System and the Ansell Army Articles, 29 Yale L. J. 52, 62 (1919), stating, 
jn defense of the practice of sending sentences and findings back to the same court for revision: 
“The relation of court to jury does not now, and did not, at the time of the adoption of our 
constitution or at any other time, exist, between the appointing authority and the court- 
martial; and no sound argument can be based upon so false an analogy.” 

4 Stroud v. United States, 251 U.S. 15 (1919); Trono v. United States, 199 U.S. 521 (1905). 

1s “Notwithstanding the hesitation of the court about the plea, it was a court and decided it. 
There was no lack of judicial atmosphere or of the aid and advice of counsel. The plea having 
been regularly urged and overruled, the district court probably ought not to have attempted 
to retry its merits. 

“Nevertheless, in view of the high nature of the constitutional right said to have been in- 
vaded, a violation of which by the sentence of any courts, it is urged, will render imprison- 
ment under it illegal, we too will re-examine it.” Sanford v. Robbins, 115 F. (2d) 435, 437 
(C.C.A. 5th 1940). 

*6 Riddle v. Dyche, 262 U.S. 333 (1923); Goto v. Lane, 265 U.S. 393 (1924). But cf. Bens v. 
United States, 266 Fed. 152 (C.C.A. 2d 1920), cert. den. sub nom. Bens v. Power, 254 U.S. 634 
(1920). 

*7 Johnson v. Zerbst, 304 U.S. 458 (1937) (habeas granted after conviction in federal criminal 
court on ground that, petitioner not having had such legal aid as to enable him to effect an 
appeal, habeas corpus is the only means by which his constitutional rights can be safeguarded); 
Hans Nielsen, Petitioner, 131 U.S. 176 (1889); Moore v. Dempsey, 261 U.S. 86 (1923). 
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Procedure—Fair Labor Standards Act—Enforceability of a Consent Judgment— 
[Federal].—The respondent consented to a judgment whereby it agreed to abide by the 
provisions of the Fair Labor Standards Act and to pay its employees the back wages 
due them under the act. The administrator of the act, alleging that the respondent 
failed to adhere to the stipulation in the judgment pertaining to the payment of back 
wages, applied for a rule directing the respondent to show cause why it should not be 
adjudged guilty of contempt of court. The court found that some of the respondent’s 
employees had voluntarily waived their claims to the back pay when it had been of- 
fered to them, and that those who had not waived had received their pay and had not 
subsequently been discriminated against. Held, first, that since the stipulation failed 
to state the names of the employees to be benefited, it was void for want of certainty; 
but that if the stipulation were valid, it should be enforced by execution and not by 
contempt proceedings. Second, that in the absence of fraud or coercion, the employees 
had the power to waive their back pay and the respondent had the power to accept the 
waivers. Petition dismissed. Fleming v. Warshawsky & Co. 

Although the labor standards act grants the administrator the power to enjoin the 
transportation or sale in interstate commerce of goods made in violation of the act,? a 
desire to obtain a more direct method of enforcing the provisions of the act early led to 
the development and use of consent judgments.’ Such a judgment binds the employer 
not to violate the act in the future and to pay the back wages due his employees, while 
the administrator agrees not to enjoin the sale or transportation of the employer’s 
goods produced in violation of the act. It is the usual practice in enforcing the act 
through consent judgments not to specify in the stipulation the names of employees 
entitled to receive back pay,‘ this detail being informally agreed to by the adminis- 
trator and the employer after the signing of the decree.s Specification in advance of 


*3 C.C.H. Lab. Law Serv. { 60,146 (D.C. Ill. 1940). 


* The so-called “hot goods” provision. 52 Stat. 1069 (1938), 29 U.S.C.A. § 217 (Supp. 1940); 
Fleming v. De Vera, 3 C.C.H. Lab. Law Serv. {60,175 (D.C. Puerto Rico 1940). The con- 
stitutionality of this power has been upheld by the Supreme Court. United States v. Darby 
Lumber Co., 61 S. Ct. 451 (1941). 


3 “The large number of consent decrees . . . . may be attributed to two factors: First the 
Act .... seems on relatively sound constitutional ground, [upheld by the Supreme Court: 
United States v. Darby Lumber Co., 61 S. Ct. 451 (1941)] second, fines imposed by the judges 
who have presided in the criminal cases are heavy.” Herman, The Administration and En- 
forcement of the Fair Labor Standards Act, 6 Law & Contemp. Prob. 368, 388 (1939); cf. 
Donovan and McAllister, Consent Decrees in the Enforcement of Federal Anti-Trust Laws, 
46 Harv. L. Rev. 885, 911 (1933). 


4 Cf. Fleming v. Sunbury Shirt Co., Inc., 3 C.C.H. Lab. Law Serv. { 60,128 (D.C. N.Y. 
1940). The Wages & Hours Reporter weekly summarizes the consent decrees obtained by the 
administrator. In the majority of these summaries neither the names nor the number of em- 
ployees or the amounts due in back pay are mentioned. 

5 Although this method has been used since the beginning of the enforcement of the act, 
in only one case has the fairness of the administrator’s determination of these details after 
entry of the judgment been challenged. In Fleming v. Sunbury Shirt Co., Inc., 3 C.C.H. 
Lab. Law Serv. § 60,128 (D.C. N.Y. 1940), the court, while admitting that the stipulation 
could have been made more specific, refused to adopt the employer’s contention that the 
provisions of the stipulation did not give the administrator the right to fix the amount due the 
employees. 
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judgment could easily be made, if necessary. In the instant case, however, not only 
was a schedule of the names of the employees and the amounts due to each compiled by 
the administrator, but the respondent agreed to the schedule and in fact paid some em- 
ployees thereunder. Since employees thus entitled were ascertained, it seems that the 
stipulation was not so uncertain as to justify the court in holding it void. 

In the principal case, the consent order, although called a “judgment,’’* was in the 
nature of a decree in equity. The stipulation as to the back pay was incorporated by 
reference into the consent judgment.’ Federal Rule 69(a) provides: “Process to en- 
force a judgment for the payment of money shall be a writ of execution, unless the 
court directs otherwise ” It has been suggested that, under the Federal Rules, 
“a federal court should not . . . . enforce a money judgment by contempt or methods 
other than a writ of execution, except in the unusual case.”* The courts, however, in 
similar cases under the labor standards act have held a contempt proceeding to be the 
proper method of enforcing a consent judgment.? Furthermore, the source of Rule 
69(a) is Equity Rule 8 which allowed, in the discretion of the court, the use of a writ of 
execution if the decree be solely for the payment of money.'* If Rule 69(a) substantially 
adopts prior practice, it seems that, as the judgment in the principal case consisted of 
more than a payment order, the stipulation should be enforced by contempt proceed- 
ings. But if the rule encompasses all orders for the payment of money, the court has 
discretion to determine the method of enforcing its order. As the rule clearly states 
that execution should be the method in the usual case, the decision in the present case 
would be correct in enforcing an ordinary money judgment." Since, however, the 
primary purpose of the judgment was not the payment of back wages to employees but 
the enforcement of a federal statute, it would seem that contempt proceedings are 
proper."? 


6 According to Rule 54 of the Federal Rules a judgment “includes a decree and any order 
from which an appeal lies.” This definition seems to remove any formal significance from the 
title of a court order. 


7 “Further ordered, adjudged and decreed that the stipulation made this day between the 
parties hereto and filed herein be, and it hereby is incorporated in and made a part of this 
judgment, and that defendant do and perform each and every act and thing set forth in the 
said stipulation.” Cited in principal case. 

§ 3 Moore and Friedman, Federal Practice § 69.02 (1938). 

® Fleming v. De Vera, 3 C.C.H. Lab. Law Serv. § 60,175 (D.C. Puerto Rico 1940); Flem- 
ing v. North Georgia Mfg. Co., 33 F. Supp. 1005 (Ga. 1940); Fleming v. Sunbury Shirt Co., 
Inc., 3 C.C.H. Lab. Law Serv. § 60,128 (D.C. N.Y. 1940); 3 Wages & Hours Rep. col. 3, p. 321 
(July 29, 1940); 3 Wages & Hours Rep., col. 1, p. 168 (April 29, 1940); cf. NLRB v. Carlisle 
Lumber Co., 108 F. (2d) 188 (C.C.A. 9th 1939). 

%° 3 Moore and Friedman, Federal Practice § 69.01 (1938). 


"It may be suggested that the “unless” clause of the rule is meant to apply to morally 
shocking situations, such as Buck v. Buck, 60 JI. 105 (1871), where the defendant was ruled 
in contempt of court in not complying with a decree ordering him to support and educate an 
adopted child. 

Cf. Agwilines, Inc. v. NLRB, 87 F. (2d) 146, 151 (C.C.A. 5th 1936), where, in upholding 
a reinstatement with back pay order of the NLRB, the court said, “‘A cease and desist order 
operating retrospectively is not a private award It is a public reparation order, operating 


retrospectively ....as to unfair practices .... which . . . . Congress has the right to eradi- 
cate ” 
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It may be contended that it would be inequitable to subject the employer to con- 
tempt proceedings if he were financially unable to pay the back wages due. If an em- 
ployer wishes to sign a consent judgment but is unable to pay the amount due, he may 
arrange for installment payments.'s Indeed, the danger of hardship on the employer 
may be greater if an execution were levied against him, since it would then be necessary 
to pay at once the entire amount due.'4 Furthermore, the execution of judgments would 
be controlled by the laws of the respective states.'s The result may be different de- 
grees of enforceability among the several states, with a competitive advantage to 
those employers located in the more lenient states. 

On the other hand, the administrator has no specific power under the act to sue on 
a consent judgment for back pay due the employees, and it is doubtful if a court would 
rule that an employee is the proper party to bring such an action.’® If the decision in 
the instant case is not reversed,"’ the administrator may find it expedient to propose to 
Congress an amendment extending his powers under the act. If the amendment is not 
enacted, it would seem that stipulations as to back pay contained in consent judgments 
are unenforceable."*® As the consent judgment is the most widely-used device to en- 
force the act,’? the result of the present case is unfortunate. 

The court also held that the employee’s right to back compensation was a legal 
right which, in the absence of coercion, could be waived. Since an employee cannot 


13 In the instant case, the employer arranged for nine equal monthly installments. 


™4 In New York, a judgment debtor may be allowed installment payments according to his 
ability to pay. N.Y. Civ. Prac. Ann. (Gilbert-Bliss, Supp. 1940) § 793. There is no analagous 
provision in Illinois. 

5 Rev. Stat. § 788 (1875), 28 U.S.C.A. § 504 (1928); Rev. Stat. § 916 (1875), 28 U.S.C.A. 
§ 727 (1928); Ill. Rev. Stat. (1939) c. 22, § 47; Walsh, Equity 62 (1930). 

‘6 The question has not been decided under the Fair Labor Standards Act. Cf. Amalgamated 
Utility Workers v. Consolidated Edison Co. of New York, Inc., 309 U.S. 261 (1940), where it 
was held that the NLRB is the sole authority to institute proceedings for civil contempt of a 
decree of enforcement. The NLRB is given the power to order affirmative action, such as the 
reinstatement of employees with or without back pay (49 Stat. 453 (1935), 29 U.S.C.A. § 160(c) 
(Supp. 1940) ), and the power to seek enforcement of their order in the courts (49 Stat. 453 
(1935), 29 U.S.C.A. § 160(e) (Supp. 1940) ); see 1 C.C.H. Lab. Law Serv. § 5176 (1940). 
Cf. Federal Trade Commission Act, 38 Stat. 719 (1914), amended by 43 Stat. 939 (1925), 
15 U.S.C.A. § 45 (1927); FTC v. Klesner, 280 U.S. 19, 25 (1929). 

*7 Appeal filed February 14, 1941. 


8 The unenforceability of such a stipulation would not mean that the employer is absolved 
from the duty to pay his employees the back wages due. Under the provisions of the act, 
the employee is given the right of action granting him double indemnity for unpaid compensa- 
tion plus costs and reasonable attorney’s fees. 52 Stat. 1069 (1938), 29 U.S.C.A. § 216(b) (Supp. 
1940). This cause of action is available to the employee even though he was employed under a 
contract executed prior to the enactment of the act, fixing his wages and hours below the 
standard set by the act. Emerson v. Mary Lincoln Candies, Inc., 173 Misc. 531, 17 N.Y.S. (2d) 
851 (S. Ct. 1940). 

The employer may also be subjected to a criminal prosecution for failure to observe the 
provisions of the act. 52 Stat. 1069 (1938), 29 U.S.C.A. § 216(a) (Supp. 1940). 

"9 The Wages & Hours Reporter weekly summarizes the legal activity of the administrator. 


The number of consent decrees is always several times all other types of legal proceedings com- 
bined. 
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waive his right to be presently compensated according to the standards set by the 
act,?¢ he should likewise be unable to waive his back pay. Furthermore, subtle forms of 
coercion difficult to prove** may be used by the employer. Even if the employer is fi- 
nancially unable immediately to pay the back wages due, waiver of back pay should 
not be allowed because the administrator will agree to lenient installment payments 
in the consent judgment,?? or the courts, upon proof of financial incapacity, will ar- 
range amicable settlements.*3 


Procedure—Federal Rules of Civil Procedure—Applicability to Enforcement of Ad- 
ministrative Subpoena—{Federal].—The National Labor Relations Board applied to 
a federal district court for an order requiring the respondent corporation to obey sub- 
poenas duces tecum issued by the board.t The company, alleging that the Federal 
Rules of Civil Procedure govern these proceedings, moved to dismiss for lack of juris- 
diction because no complaint had been filed nor summons issued as required by the 
rules.? Held, inter alia, that the Federal Rules are inapplicable.s NLRB v. Goodyear Tire 
& Rubber Co.4 

Proceedings to enforce administrative subpoenas are not specifically excepted from 
the operation of the Federal Rules by Rule 81. Hence, an inference may be drawn that 
they are within the scope of the rules as “suits of a civil nature... . cognizable as 
cases at law or in equity” under Rule 1. 

It may be argued, however, that the enabling act, which empowers the Supreme 
Court to prescribe rules for “civil actions at law”’s as well as for “suits in equity,’® does 
not authorize the Court to dictate the practice in these statutory proceedings. The 


2° Cf. Emerson v. Mary Lincoln Candies, Inc., 173 Misc. 531, 17 N.Y.S. (2d) 851 (S. Ct. 
1940). 

2t The danger of the widespread use of “kickback” methods has been recognized by the 
Federal Government (46 Stat. 1494 (1931), as amended by 49 Stat. 1011 (1935), 40 U.S.C.A. 
§ 276(a) (Supp. 1940) ) and by New York (N.Y. Cons. Laws (McKinney, 1938) c. 39, § 962). 
See also Fleming v. North Georgia Mfg. Co., 33 F. Supp. 1005, 1006 (Ga. 1940); Wage & 
Hour Rel. No. R-99 (Nov. 21, 1938); 2 C.C.H. Lab. Law Serv. {33,119 (1940); 2 C.C.H. Lab. 
Law Serv. { 33,253 (1940). 

22 Cf. principal case. See note 16 supra. 

23 Fleming v. Phipps, 35 F. Supp. 627 (Md. 1940); Fleming v. North Georgia Mfg. Co., 
33 F. Supp. 100s (Ga. 1940). 

¥ 49 Stat. 456 (1935), 29 U.S.C.A. § 161(2) (Supp. 1940). 

2 Federal Rules 3, 4. 

3 In general see Applicability of the Federal Rules to Enforcement of Administrative Sub- 
poenas, 2 Fed. Rules Serv. 1.511 (1940). 

47 Lab. Rel. Rep. 363 (D.C. Ohio 1940). In issuing the enforcement order the court held 
also that the evidence demanded relates to the matter under investigation before the board. 
Cf. Cudahy Packing Co. v. NLRB, 34 F. Supp. 53 (Kam. 1940), aff’d 3 C.C.H. Lab. Law Serv. 
J 60,242 (C.C.A. roth 1941); SEC v. Mallory (D.D.C. March 16, 1939), reported in Pike, 
Cases on New Federal and Code Procedure 31-32 (1939). 

5 48 Stat. 1064 (1934), 28 U.S.C.A. § 723(b) (Supp. 1940). 


6 48 Stat. 1064 (1934), 28 U.S.C.A. § 723(c) (Supp. 1940). 
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enforcement procedure customarily followed involves an application by the adminis- 
trative agency to a federal court, issuance by the court of an order to show cause, the 
filing of an answer by the person subpoenaed, and a decision by the court whether to 
issue an order requiring obedience to the subpoena. A refusal to obey such an order 
subjects the person subpoenaed to the court’s contempt powers.’ This procedure clear- 
ly has none of the characteristics of a “civil action at law”; rather it follows forms cus- 
tomary in equity.* But in JCC ». Baird,® the Supreme Court stated that a proceeding 
to enforce an ICC subpoena was not a “suit in equity.” Thus it may be urged that the 
instant proceeding does not fall within the scope of Federal Rule 1 as a suit of a civil 
nature cognizable as a case at law or in equity.*° A supporting analogy is found in sev- 
eral state codes which distinguish “civil actions” from “special proceedings” to which 
the codes of civil procedure are inapplicable;* “special proceedings” are those actions 
which were not cognizable as suits at law or in equity before the adoption of the codes.” 

But the contention that the enabling act does not authorize the Supreme Court to 
prescribe rules for any proceedings other than “civil actions at law”’ or “suits in equity” 
implies that the specific exceptions made in Rule 81(a)(1~—7)"3 were unnecessary because, 
in any event, the Court had no power to govern practice in such proceedings. It may 
be argued, however, that the Supreme Court has in the past broadly construed the 
terms of the enabling act to empower it to prescribe rules for all “suits of a civil na- 
ture,” meaning all civil actions as contrasted with criminal proceedings."4 No distinc- 
tion is made in the Federal Rules between “civil actions” and “‘special proceedings’ ;"s 
therefore, under this view, it was necessary in the rules to make special exceptions for 
proceedings to which the rules were inapplicable. But proceedings to enforce admin- 


7 National Labor Relations Act § 11(2), 49 Stat. 456 (1935), 29 U.S.C.A. § 161(2) (Supp. 
1940). 
8 See Robertson v. Railroad Labor Board, 268 U.S. 619, 621 (1925). 


9 194 U.S. 25, 38 (1904). 
*© 1 Moore and Friedman, Federal Practice 49 (1938). 


Cal. Code Civ. Proc. (Deering, 1937) §§ 22, 23; N.Y. Civ. Prac. Ann. (Gilbert-Bliss, 
1926) §§ 4, 5. 


'@ Boggs v. North American Bond & Mortgage Co., 20 Cal. App. (2d) 316, 66 P. (2d) 
1253 (1937); In re Central Irrigation District, 117 Cal. 382, 49 Pac. 354 (1897); State v. 
Steeley, 21 Ohio App. 396, 153 N.E. 285 (1926). 


13 E.g., proceedings in admiralty, bankruptcy, copyright, admission to citizenship, habeas 
corpus, arbitration of railway labor disputes. 


™ 1 Moore and Friedman, Federal Practice 40, 48 (1938). The term “suit of a civil nature,” 
which appears in § 24 of the Judicial Code (Rev. Stat. §563 (1875), 28 U.S.C.A. §41(1) 
(1927) ) and in the removal statute (18 Stat. 470 (1875), 28 U.S.C.A. § 71 (1927) ), has been 
broadly construed. Milwaukee County v. White, 296 U.S. 268 (1935) (“suit of a civil nature” 
contrasted with criminal action); Boom Co. v. Patterson, 98 U.S. 403 (1878); In re Chicago, 
M., St. P. & P.R. Co., 50 F. (2d) 430 (D.C. Minn. 1931). 


*s Most courts draw no such distinction in proceedings against the United States under 
the Tucker Act (24 Stat. sos (1887), 28 U.S.C.A. § 41(20) (1927) ): Sherwood v. United 
States, 112 F. (2d) 587 (C.C.A. 2d 1940); Boerner v. United States, 26 F. Supp. 769 (N.Y. 
1939). Contra: Lynn v. United States, 110 F. (ad) 586 (C.C.A. sth 1940). But Federal Rules 
4(d)(4) and 12(a) refer specifically to procedure in actions against the United States. 
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istrative subpoenas, which have been referred to as “civil actions” and “direct civil 
proceedings,”*? were not so excepted. 

Even conceding, however, that subpoena-enforcement proceedings are suits of a 
civil nature as defined in Rule 1, a reasonable interpretation of the Federal Rules does 
not require their application to proceedings to enforce administrative subpoenas. The 
Advisory Committee’s note to Rule 45 states: “This rule applies to subpoenas... , 
issued by the district courts. It does not apply to the enforcement of subpoenas issued 
by administrative officers . . . . pursuant to statutory authority. The enforcement of 
such subpoenas by the district courts is regulated by appropriate statutes [listing nine- 
teen statutes including Section 11(2) of the National Labor Relations Act].” The re- 
spondent contended in the instant case that the note refers only to Rule 45 but does 
not relate to the applicability of the Federal Rules, in general, to these proceedings." 
But it may be argued that the note, particularly the third sentence therein, is pointless 
if it is not interpreted as intending to exclude these proceedings from the operation of 
all the rules." 

Furthermore, Rule 81(a)(5), which excepts Sections 97° and 10” of the National 
Labor Relations Act from the procedure prescribed in the rules, provides that “in re- 
spects not covered by those statutes, the practice . . . . shall conform to these rules so 
far as applicable.”** It may be argued that the procedure prescribed by the Federal 
Rules is not conducive to the end sought in the judicial enforcement of adminis- 
trative subpoenas—to secure the most rapid and effective disposal of the matter be- 
fore the board consistent with the least possible inconvenience to the private person.*3 
It seems apparent that the application of the Federal Rules to the instant proceeding 
would afford additional opportunity to delay the court’s decision whether an enforcing 
order should issue. The filing of complaint,?4 the service of summons,’s the twenty days 


*6 Robertson v. Railway Labor Board, 268 U.S. 619, 621 (1925). 
*7 ICC v. Brimson, 154 U.S. 447, 470 (1894). 
18 Brief of Goodyear Tire & Rubber Co., at 21. 


"9 The fact that the note to Rule 45 did not appear before the final draft of the Federal 
Rules may be significant. Cf. preliminary draft, Rules of Civil Procedure (May 1936) note to 
Rule 51 (subpoenas). 

2° 49 Stat. 453 (1935), 29 U.S.C.A. § 159 (Supp. 1940). 

21 49 Stat. 454 (1935), 29 U.S.C.A. § 160(e), (f), (g)(Supp. 1940). 2 Italics added. 

23 Miller, A Judge Looks at Judicial Review of Administrative Determinations, 26 A.B.A.]. 
5,7 (1940). 

4 Federal Rule 3. It may be argued that, if the Federal Rules apply to these proceedings 
at all, Rule 7(b)(1) should govern. It states that “an application to the court for an order 
shall be by motion,” language which is similar to that of § 11(2) of the National Labor Relations 
Act (49 Stat. 456 (1935), 29 U.S.C.A. § 161 (2)(Supp. 1940) ), providing that “any district 
court .. . . upon application by the Board shall have jurisdiction to issue an order.” See NLRB 
v. Cudahy Packing Co., 34 F. Supp. 53, 60 (Kan. 1940). On the other hand, it may be urged 
that Rule 7(b)(1) applies only to motions made to the court after the court has obtained 
jurisdiction through compliance with Rules 3 and 4. This view is supported by the fact that 
“order” in Rule 7(b)(1) includes non-appealable interlocutory orders of the court while the 
“order” sought by the board is “an order from which an appeal lies.” Rule 54(a) (defining 
“judgment”’); ICC v. Brimson, 154 U.S. 447 (1894). 

2s Federal Rule 4. 
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allowed within which to answer, the privilege of amending pleadings,?’ the procrasti- 
nating possibilities of the deposition-discovery procedure,** the examination of wit- 
nesses,?® the court’s entry of findings of fact and conclusions of law,3* and the motion 
to amend such findings* provide avenues for dilatory tactics by counsel. Nor does the 
provision for summary judgment appear to balance this disadvantage. 

Refusal to apply the Federal Rules to the instant proceeding does not deprive the 
respondent of an adequate hearing upon the issue before the court. Under the en- 
forcement procedure followed prior to*s the promulgation of the Federal Rules, the 
respondent could file pleadings in answer to the court’s order to show cause, move for 
extensions of time, request oral argument, and appeal.34 In fact, the delay implicit in 
resort to the courts for enforcement of administrative subpoenas*s has led to the imposi- 
tion of fines for refusal to comply,* severe penalties for not keeping records available 
to the regulating agency,3? and the suggestion that the administrative tribunals be 
granted contempt powers with which to enforce their own subpoenas.3* Nevertheless, 
despite the possible delay under present practice, it must be noted that the procedure 
is, in large degree, summary within the discretion of the court;3* it is not crystallized 
by formal rules of practice. 


* Federal Rule 12(a). Compare this rule with the five to ten days allowed to answer an 
order to show cause why the subpoena should not be enforced. The respondent who has 
failed to comply with the NLRB subpoena cannot complain that he is injured by the shorter 
period. He has had notice that the subpoena was issued prior to the court’s service of the 
order to show cause, and, indeed, his refusal to comply should imply an adequate defense to 
an application to the court for enforcement. 

27 Federal Rule 15. +8 Federal Rules 26-37. 9 Federal Rule 43. 

3° Federal Rule 52(a). Findings of fact and conclusions of law have apparently never been 
entered by courts enforcing administrative subpoenas in cases involving the NLRB, SEC, 
FTC, and Wage and Hour Division. See the NLRB’s Opposition to Entry of Findings of 
Fact and Conclusions of the Law (in the instant litigation). 

3* Federal Rule 52(b). 

# Federal Rule 56. This rule provides that either party to a civil action, which is already 
under the court’s jurisdiction, may move for judgment at any time after the pleadings are filed. 

33 Reply Memorandum of the NLRB, at 2. 

34 Administrative Sanctions—Power of Federal Commissions to Compel Testimony and the 
Production of Evidence, 51 Harv. L. Rev. 312, 316 (1937). 

3s An extreme case is the seven-year period between the issuance of an FTC subpoena in 
an investigation of bread prices and the court order compelling witnesses to testify. FTC v. 
Millers’ Nat’l Federation, 47 F. (2d) 428 (App. D.C. 1931). 

% E.g., Interstate Commerce Commission, 27 Stat. 443 (1893), 49 U.S.C.A. § 46 (1929); 
Federal Trade Commission, 38 Stat. 723 (1914), 15 U.S.C.A. § 50 (1927); Securities and Ex- 
change Commission, 48 Stat. goo (1934), 15 U.S.C.A. § 78u(c) (Supp. 1940). 

37 Commodity Exchange Act, 42 Stat. 998 (1922), 7 U.S.C.A., §§ 1-17 (1939); Securities 
Act of 1933; 48 Stat. 77, 84, 87 (1933), 15 U.S.C.A. § 77(e)(1)(x) (Supp. 1940); Fair Labor 
Standards Acts, 52 Stat. 1066, 1068-69 (1938), 29 U.S.C.A. §§ 211, 215, 216 (Supp. 1940). 

38 Albertsworth, Administrative Contempt Powers: A Problem in Technique, 25 A.B.A.J. 
954 (1939). 

39 SEC v. Mallory (D.D.C. March 16, 1939), reported in Pike, Cases on New Federal and 
Code Procedure 31-32 (1939). 
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Procedure—Service of Process— Jurisdiction for in Personam Judgment Obtained 
by Service on Resident outside State—{Federal).—The plaintiff instituted a suit in a 
Colorado state court to obtain equitable relief from a personal judgment of a Wyoming 
court against the plaintiff’s testate, alleging that the Wyoming court had lacked per- 
sonal jurisdiction and that there was a conflict between the findings and the decree, 
In the former action the plaintiff’s testate, a Wyoming resident, was personally served 
in Colorado in accordance with the Wyoming statute permitting personal service out of 
the state where the resident defendant has left the state to avoid service or to defraud 
creditors.t The Colorado district court dismissed the plaintiff’s bill, finding that the 
Wyoming statutes regarding service were constitutional and that since the Wyoming 
court had had jurisdiction its judgment was valid. The Colorado Supreme Court re- 
versed on the ground that there was an irreconcilable conflict between the findings and 
the decree, but it did not decide the question of the Wyoming court’s jurisdiction over 
the defendant, the plaintiff’s testate.2 On review by certiorari the United States Su- 
preme Court held, that the Wyoming provision for personal service out of state met 
all the requirements of due process, since domicile is sufficient to afford jurisdiction for 
purposes of a personal judgment over an absent resident served by appropriate sub- 
stituted service; that the Wyoming court having had jurisdiction, the Colorado holding 
that the Wyoming judgment was void for inconsistency was not warranted. Judgment 
of the Colorado Supreme Court reversed. Milliken v. Meyer.3 

The principal case settles a question long doubtful, inasmuch as the rather few cases 
directly in point are in conflict. This previous diversity of opinion is difficult to ex- 
plain in view of the well-settled requirements of due process in regard to service. The 
Federal Constitution does not prescribe certain methods the states must employ;5 due 


* Wyo. Rev. Stat. Ann. (Courtright, 1931) §§ 89-817(6) and 89-822. 

2 ror Colo. 564, 76 P. (2d) 420 (1937); 105 Colo. 532, 100 P. (2d) 151 (1940). 

361 S. Ct. 339 (1940). 

4 Cases in accord with the holding in the principal case: In re Hendrickson, 40 S.D. 211, 
167 N.W. 172 (1918); Becker v. Becker, 218 S.W. 542 (Tex. Civ. App. 1920); Northern Alumi- 
num Co. v. Law, 157 Md. 641, 147 Atl. 715 (1929). Contra: Raher v. Raher, 150 Iowa 511, 
129 N.W. 494 (1911); Moss v. Fitch, 212 Mo. 484, 111 S.W. 475 (1908); Smith v. Grady, 68 
Wis. 215, 31 N.W. 477 (1887); de la Montanya v. de la Montanya, 112 Cal. 101, 44 Pac. 345 
(1896). In the de la Montanya case the majority opinion mentions only service by publication, 
but the minority opinion states that copies of the complaint and summons were sent to 
France where the defendant was staying. Service outside the state upon a non-resident has 
uniformly been held insufficient. Wilson v. Seligman, 144 U.S. 41 (1892); Scott v. Streepy, 
73 Tex. 547, 11 S.W. 532 (1889); Denny v. Ashley, 12 Colo. 165, 20 Pac. 331 (1889); McEwan 
v. Zimmer, 38 Mich. 765 (1878). In Harkness v. Hyde, 98 U.S. 476 (1878), the defendant re- 
sided on an Indian plantation and thus could not be considered a resident of the Territory of 
Idaho. In at least one case denying the validity of such service it does not appear whether 
the defendant was a resident or a non-resident. Bischoff v. Wethered, 9 Wall. (U.S.) 812 
(1869); cf. Rand v. Hanson, 154 Mass. 87, 28 N.E. 6 (1891) (no affirmative showing that 
service on a non-resident was had within the state); Anheuser-Busch Brewing Ass’n v. Peter- 
son, 41 Neb. 897, 60 N.W. 373 (1894) (statute permitting service outside the state only in in 
rem proceedings); Dunn v. Dunn, 4 Paige (N.Y.) 425 (1834) (personal service of subpoena 
outside state on resident defendant in divorce case held irregular). 

$ See Honeyman v. Hanan, 302 U.S. 375, 378 (1937); Wuchter v. Pizzutti, 276 U.S. 13, 24 
(1928). 
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process requires only that the procedure adopted afford the defendant reasonable no- 
tice and a fair opportunity to be heard before the issues are decided.* If personal serv- 
ice is not practicable the substitute method employed must be that most likely to reach 
the defendant.’ It has been uniformly held that when personal service cannot be had 
on a resident defendant, leaving a copy of the summons at his usual place of abode con- 
stitutes due process, even though the defendant be outside the state at the time.* 
Clearly in some cases the defendant will be unaware of the institution of proceedings 
against him despite such service. On the other hand there is no possibility of his not 
knowing of the suit if he is personally served outside the state. And other methods 
likewise less likely to give the defendant actual notice have been upheld: the practice 
of mailing the summons to the defendant’s address,® and that of appointing a curator 
ad hoc.** There are even indications that publication is sufficient in the case of a resi- 
dent temporarily absent from the state, particularly if he has absented himself for 
the purpose of avoiding service." Apart from the question of due process, it certainly 
seems more fair to the defendant that he be sued in the state of his domicile rather than 
in some other jurisdiction in which he happens to be temporarily. 

The main obstacles to the acceptance of the position taken in the principal case have 
been twofold: dicta such as in Pennoyer v. Neff* and the notion that jurisdiction is 


6 See Jacob v. Roberts, 223 U.S. 261, 265 (1912). 
7 McDonald v. Mabee, 243 U.S. go, 92 (1917). 


§ Continental Nat’l Bank v. Thurber, 74 Hun (N.Y.) 632, 26 N.E. 956 (1893); Harryman 
and Schryver v. Roberts, 52 Md. 64 (1879); Huntley v. Baker, 33 Hun (N.Y.) 578 (1884); 
Hurlbut v. Thomas, 55 Conn. 181, 10 Atl. 556 (1887); Sturgis v. Fay, 16 Ind. 429 (1861). 
In the last three cases the defendants were outside the state. But cf. Amsbaugh v. Exchange 
Bank, 33 Kan. 100, 5 Pac. 384 (1885) (defendant had left state intending never to return); 
Settlemier v. Sullivan, 97 U.S. 444 (1878) (officer’s return failed to state affirmatively that the 
defendant was not to be found). This form of service was impliedly upheld in McDonald v. 
Mabee, 243 U.S. 90, 92 (1917). 


9 Bickerdike v. Allen, 157 Ill. 95, 41 N.E. 740 (1895) (service by publication and mailing in 
revival action); Nelson v. Chicago, B. & Q. R. Co., 225 Ill. 197, 80 N.E. 109 (1906) (service on 
domestic corporation by publication and mailing where officers and agents could not be found). 


1° Ory v. Bosio, 178 La. 221, 151 So. 187 (1933); Hunt v. Hunt, 72 N.Y. 217 (1878) (involv- 
ing a divorce judgment treated as in personam). 


™ Fernandez v. Casey & Swasey, 77 Tex. 452, 14 S.W. 149 (4890); Stockwell v. McCrack- 
en, 109 Mass. 84 (1871) (joint debtors); Glover v. Glover, 18 Ala. 367 (1850) (defendant had 
left state apparently for the purpose of avoiding service). The defendant in Pennoyer v. Neff, 
95 U.S. 714 (1877), was a non-resident, and in McDonald v. Mabee, 243 U.S. 90 (1917), the 
defendant had left the state intending to establish a domicile elsewhere. Cf. Frothingham v. 
Barnes, 9 R.I. 474 (1870); Henderson v. Staniford, 105 Mass. 504 (1870). 


11 “The authority of every tribunal is necessarily restricted by the territorial limits of the 
State in which it is established. Any attempt to exercise authority beyond those limits would 
be deemed illegitimate assumption of power, and be resisted as mere abuse.” “Process from the 
tribunals of one State cannot run into another State, and summon parties there domiciled to 
leave its territory and respond to proceedings against them.” Pennoyer v. Neff, 95 U.S. 714, 
720, 727 (1877). A careful reading of the opinion seems to make clear, however, that the 
Court is discussing the case of a non-resident only. See also Denny v. Ashley, 12 Colo. 165, 20 
Pac. 331 (1889). 
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based upon physical power over the body of the defendant.’ A familiar dictum is that 
the defendant, to be subject to personal jurisdiction, must be served by process within 
the state or must make a voluntary appearance.’* But the cases have dealt with non- 
residents, and the distinction between residents and non-residents, while often left 
implicit, has been a decisive factor in the actual decisions."s Unless so restricted, the 
statement is not accurate, for the Supreme Court has explicitly recognized the need for 
substituted service.** 

The physical power theory of jurisdiction, although enunciated by Mr. Justice 
Holmes,’ is not an adequate explanation of a court’s power. Jurisdiction obtained by 
leaving a copy of the summons at the defendant’s usual place of abode and the various 
instances of jurisdiction by consent** indicate a trend away from the physical power 
theory. Furthermore, domicile has been held a sufficient basis for taxation, since a resi- 
dent is under an obligation, in return for the privileges and benefits he receives, to share 
in the costs of government.’? The courts thus appear to have worked out a partial the- 
ory of domiciliary allegiance.*° In view of this tendency it is surprising that the decision 
in Blackmer v. United States™ was not accepted as settling the question presented in 


*3 See Michigan Trust Co. v. Ferry, 228 U.S. 346, 353 (1913); McDonald v. Mabee, 243 
U.S. 90, 91 (1917). 

4 See Harkness v. Hyde, 98 U.S. 476, 478 (1878); Pennoyer v. Neff, 95 U.S. 714, 721 (1877). 

*5 See notes 4, 8, and 11 supra. See Knowles v. The Gaslight and Coke Co., 19 Wall. (U.S.) 
58, 61-62 (1873). 

*© See Knowles v. The Gaslight and Coke Co., 19 Wall. (U.S.) 58, 61-62 (1873); Jacob v. 
Roberts, 223 U.S. 261, 265 (1912). 


17 Michigan Trust Co. v. Ferry, 228 U.S. 346, 353 (1913), and McDonald v. Mabee, 
243 U.S. 90, 91 (1917). 

#8 See Dodd, Jurisdiction in Personal Actions, 23 Ill. L. Rev. 427, 428-34 (1929). Cf. 
Lafayette Ins. Co. v. French, 18 How. (U.S.) 404 (1855); Copin v. Adamson, 9 L.R. Ex. 345 
(1874). 

*9 New York ex rel. Cohn v. Graves, 300 U.S. 308 (1937); Lawrence v. State Tax Com’n, 
286 U.S. 276 (1932). 

2° See Blackmer v. United States, 284 U.S. 421, 438 (1932); Lawrence v. State Tax Com’n, 
286 U.S. 276, 279 (1932); Grover & Baker Sewing Machine Co. v. Radcliffe, 137 U.S. 287, 
297-98 (1890); Hunt v. Hunt, 72 N.Y. 217, 239 (1878). Cf. the suggestion in Schibsby v. 
Westenholz, 6 L. R.Q. B. 155, 161 (1870), to the effect that if the defendants had been citizens 
or residents of the country whose judgment is sought to be enforced against them they would 
have owed allegiance to that country and would have been bound by its laws concerning sub- 
stituted service. 


2 284 U.S. 421 (1932). Both Beale and Cheshire insist upon distinguishing between the con- 
ceptions of nationality and of domicile. Admittedly these must be kept separate for some pur- 
poses, for a person may change his nationality without altering his domicile and vice versa. 
The distinction seems especially necessary in a federal system of government. The ties of 
domicile may in certain instances be closer than those of citizenship, for while an American 
citizen may reside abroad and have relatively little contact with his native land (apparently as 
in the Blackmer case), there can be no such thing as a citizen (that is,a resident) of an American 
state with a domicile elsewhere. But the jurisdiction of the state of a person’s domicile would 
appear to apply to him only while he is within the borders of the federal system of which his 
state isa part. Smith v. Grady, 68 Wis. 215, 31 N.W. 477 (1887); Grubel v. Nassauer, 210 
N.Y. 149, 103 N.E. 1113 (1913). Here judgments by foreign courts against their nationals 
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the principal case. There an American citizen was subpoenaed in France, being ordered 
to appear as a witness in a criminal trial in the United States. The Supreme Court held 
that since the United States has jurisdiction over an absent citizen, such a citizen, if 
given adequate notice, might be punished for contempt for failure to appear. 

In what is perhaps the leading case contrary to the holding of the principal case, 
Raher v. Raher,* the fundamental objection voiced by the majority seems to be that 
the serving of process took place in another state, rather than that the defendant 
served was in the other state; if the latter were the objection, service by leaving a copy 
of the summons at the defendant’s usual place of abode would be ineffectual if the de- 
fendant happened to be out of the state. Since notice personally served in a foreign 
state in an in rem proceeding? or a divorce action‘ has some effect (to notify the de- 
fendant, for the court already has jurisdiction), it is difficult to understand how the 
same extraterritorial action may be considered a nullity merely because the proceeding 
is in personam. Nor can it be argued that personal service within another jurisdiction 
is an invasion of any right of the other government, for this contention was expressly 
rejected in the Blackmer case. While admitting a theoretical difference between the 
allegiance of a national and that of a domiciliary, the very fact that this distinction 
has been obscured in some cases indicates that the obligations involved are essentially 
the same.?6 

This notion of domiciliary obligation seems less unfamiliar if thought of in terms of 
implied consent. The only difference then between the consent of a resident and that 
of a foreign motorist,?’ for example, is one of scope; the privileges granted the resident 
are greater and consequently his consent to the jurisdiction of the state courts is not 
limited. 

The decision in the principal case is entirely in keeping with present-day needs. If, 
as has been suggested,?* the physical power theory has its origin in the early develop- 


in the United States were declared void, perhaps, as Beale suggests, because the foreign courts 
involved were courts of constituent states within federal systems, Ontario in one case and 
Bavaria in the other. The same question would arise if an American state attempted to serve 
process on an absent resident in a foreign country and not in a sister state as in the principal 
case. See Cheshire, Private International Law 155-76 (2d ed. 1938); 1 Beale, Conflict of 
Laws, 100, 291, 344-45 (1935). 

* 150 Jowa 511, 129 N.W. 494 (1911). 

3 Roller v. Holly, 176 U.S. 398 (1900). 


+4 See White v. White, 65 N.J. Eq. 741, 55 Atl. 739 (1903); cf. Michigan Trust Co. v. Ferry, 
228 U.S. 346 (1913) (notice given to executor outside state held sufficient since administration 
of estate considered one proceeding). A domestic corporation may be subjected to an in per- 
sonam judgment where an officer of the corporation is served outside the state. Bennett v. 
Chicago Lumber & Coal Co. 201 Iowa 770, 208 N.W. 519 (1926); Straub v. Investment Co., 
31 S.D. 571, 141 N.W. 979 (1913). 

*s This objection was expressed in de la Montanya v. de la Montanya, 112 Cal. 101, 109, 
44 Pac. 345, 346 (1896). 

* Cf. Northern Aluminum Co. v. Law, 157 Md. 641, 147 Atl. 715 (1929); de Meli v. de 
Meli, 120 N.Y. 485, 24 N.E. 996 (1890). 


27 Cf. Hess v. Pawloski, 274 U.S. 352 (1927); Wuchter v. Pizzutti, 276 U.S. 13 (1928). 
*8 Beale, The Jurisdiction of Courts over Foreigners, 26 Harv. L. Rev. 283, 284 (1913). 
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ment of the English monarch as a territorial sovereign in contrast to the continental 
feudal kings, its historical justification no longer exists. The increasingly artificial na- 
ture of state boundaries, the spreading of metropolitan areas into two or more states, 
and the ever more universal and rapid methods of transportation all demand a modern 
approach to the problem of process. 


Receivers—Priorities—Wage Claims Preferred over Debts Due the United States 
—l[Missouri].—In a Missouri state court receivership proceeding,’ wage claimants 
sought priority under a state statute. The Federal Housing Authority, as assignee of 
a note of the debtor, claimed priority under Section 3466 of the Revised Statutes? 
which gives priority to debts due the United States in cases, among others,‘ “in which 
a debtor . . . . makes a voluntary assignment . . . . [and] cases in which an act of bank- 
ruptcy is committed.” Held, that the wage claims should be paid before the claims of 
the United States. The priority given the claims of the United States by Section 3466 
is to be interpreted with reference to Section 64(a) of the National Bankruptcy Act, to 
which Section 3466 is linked. Section 64 of the Bankruptcy Act’ gives priority to wage 
claims over debts due the United States; and a proper construction of Section 3466 
requires that under it the claims of the United States be given only that priority which 
is granted them in bankruptcy proceedings. Emory v. St. James Distillery, Inc. (United 
States, Intervenor).§ 

The court’s construction of Section 3466 is unsupported by precedent. In Kupshire 
Coats, Inc. v. United States,’ the New York Court of Appeals held that Section 64 of 
the Bankruptcy Act did not modify the apparent priority, under Section 3466, of 
United States tax claims over wage claims; and in other situations the courts have 
uniformly refused to construe the priority given under Section 3466 as being limited 
by the provisions of the Bankruptcy Act.® 

Section 3466, however, does expressly apply in situations which are “acts of bank- 
ruptcy.” In order to determine the scope of that term in Section 3466 at any given 


« The proceeding was instituted in accordance with the provisions of Mo. Stat. Ann. (1929) 
§ 4960. 
2 Mo. Stat. Ann. (1929) § 1168. 


3 Rev. Stat. § 3466 (1875), 31 U.S.C.A. § 191 (1927). 


4 The other cases include insolvency, insufficiency of decedent’s estate to meet all debts, 
attachment of effects of absconding, concealed, or absent debtor by process of law. 

5 As amended, 52 Stat. 874 (1938), 11 U.S.C.A. § 104 (Supp. 1940). 

6 143 S.W. (2d) 318 (Mo. App. 1940). 7272 N.Y. 221, 5 N.E. (2d) 715 (1936). 

8 In re Assignment of Simpson, Inc., 258 App. Div. 148, 15 N.Y.S. (2d) 1021 (1939) (United 
States allowed tax penalties in assignment for benefit of creditor proceedings, while such 
penalties not provable in bankruptcy proceedings); Spokane County v. United States, 279 
U.S. 80 (1929); People of New York v. United States, 106 F. (2d) 210 (C.C.A. 3d 1939); In re 
Lincoln Chair & Novelty Co., Inc., 274 N.Y. 353, 9 N.E. (2d) 7 (1937). 

The court in the instant case does not explain its holding that the wage claims, in order to 
be entitled to priority, must meet the requirements of both the state act and the Bankruptcy 
Act. It may be urged that since the position of claims of the United States in the scale of 


priorities is exclusively for Congressional determination, the presence or absence of a state 
statute is of no significance. 
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time, it is necessary to refer to at least Section 3(a) of the Bankruptcy Act, defining 
“acts of bankruptcy.” It is but a slight additional step to say that Section 64 of the 
Bankruptcy Act must also be referred to in order further to clarify the meaning of the 
priority given by Section 3466. In view of the nature of the considerations which moti- 
vate the granting of priority to labor claims in a bankruptcy proceeding, the additional 
step taken by the court in the instant case may be justifiable. 

It is also possible to deny the FHA’s claim to priority on the ground that under the 
National Housing Act® the FHA could not in any case claim the priority given by 
statute to “the United States.” The lack of the corporate form* should not be of any 
great significance, since the FHA has many of the same attributes deemed significant 
in denying priority to federal corporations. The National Housing Act provides for 
a fund for the purpose of carrying on the functions of the FHA; gives the administra- 
tor power to sue and be sued; and establishes an agency whose functions may be said 
to be “commercial” rather than “governmental.’”*s Moreover, priority has been de- 
nied to governmental agencies even in the absence of the corporate form; thus, in 
United States v. Guaranty Trust Company of New York,4 priority was denied the United 
States on claims arising out of loans to railroads under the Transportation Act.* The 
court in that case stressed the fact that the loans were intended to stimulate the credit 
of the railroads, and that the allowance of priority would tend to reduce the credit 
standing of borrowing roads. The same considerations would appear to be applicable 
with reference to the FHA, with the added consideration that since the prospective 
creditor has no means of ascertaining which loans of his prospective debtor may in the 
future be insured, the credit standing of all prospective debtors is decreased. The 
argument for denial of priority is strengthened by the fact that the Supreme Court, in 
allowing the garnishment of funds of the FHA, has stressed the commercial aspects 
of the agency."* Finally, there is perhaps some significance in the fact that the FHA 
has been consistently denied priority in those instances in which it acquired (i.e., be- 
came assignee of) claims after the commencement of an insolvency proceeding"? or 

9 48 Stat. 1246 (1934), 12 U.S.C.A. § 1701 (1936). 

See United States Shipping Board Emergency Fleet Corp. v. Wood, 258 U.S. 549, 570 
(1922) (corporation in which United States owned all stock denied priority in bankruptcy on 
ground that there was no debt due United States). 

™ As amended, 49 Stat. 722 (1935), 12 U.S.C.A. § 1702 (1936). 

"1 Tbid. 

3 See FHA v. Burr, 309 U.S. 242, 245 (1940). 


"4 280 U.S. 478 (1930); Mellon v. Michigan Trust Co., 271 U.S. 236 (1926). But cf. Pied- 
mont Corp. v. Gainesville & N.W.R. Co., 30 F. (2d) 525 (D.C. Ga. 1929), where claims arising 
under the Transportation Act were given priority as debts due the United States over wage 
claims preferred by state law, in a state insolvency proceeding. 

*S 41 Stat. 457, 459-61 (1920), 49 U.S.C.A. §§ 71-74 (1929). 

© FHA v. Burr, 309 U.S. 242 (1940); United States v. Winkle Terra Cotta, 110 F. (2d) g19 
(C.C.A. 8th 1940). Cf. United States v. Summerlin, 310 U.S. 414, 416 (1940), where it was held 
that, the FHA being an agency of the United States, its claim was not barred by a state statute 
of limitations. 

7 United States v. Marxen, 307 U.S. 200 (1939); In re Miller, 105 F. (2d) 926 (C.C.A. ad 
1939); In re Hansen Bakeries, Inc., 103 F. (2d) 665 (C.C.A. 3d 1939); In re Wissmeier, 26 F. 
Supp. 806 (N.Y. 1939). 
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after the death of the debtor;"* those cases may indicate an attempt to limit priority 
as much as possible. 

On the other hand, several lower federal court cases expressly reject the argument 
that the National Housing Act should be construed as denying priority, and hold that 
the FHA is a “government instrumentality” entitled to priority.’ Reliance for this 
point of view may be placed upon the lack of the corporate form,” upon the fact that 
at least under the mortgage insurance provisions of the National Housing Act, the 
United States itself guarantees payment of the debentures issued," and upon the fact 
that if the FHA is granted priority, its insurance premiums may be cheaper.” Indeed, 
it may be urged that there should be no question raised as to whether the FHA is a 
“government instrumentality ;” that every act done by the Federal Government within 
its delegated powers is “governmental,” since no powers thought to be non-govern- 
mental would have been delegated. Moreover, it would seem that Congress, in declar- 
ing that claims of “the United States” should have priority, could hardly have meant 
to exclude that large class of instances in which the claim of the United States is some- 
thing other than a tax claim. 


Taxation—Accrual of Real Property Taxes—Deduction of Property Taxes by 
Purchaser in Federal Income Tax Return—{Federal].—Taxes assessed against certain 
realty in the District of Columbia as of July 1, 1935, for the fiscal year then beginning, 
were payable in two equal installments in September 1935 and March 1936. On Sep- 
tember 17, the taxpayer purchased the property and was credited on the price with 
the taxes allocable to the period between July 1 and the date of purchase. The tax- 
payer paid the two installments of taxes in September 1935 and March 1936 and then 
claimed a deduction for the second installment in his federal income tax return for the 
year 1936. The Commissioner of Internal Revenue disallowed the deduction on the 
ground that the taxes for the current year were already assessed at the time of pur- 
chase, that assessed taxes constituted a capital item, and that the payment of them 
by the purchaser was merely payment of part of the purchase price of the property; 
but the Board of Tax Appeals allowed the deduction. On appeal to the Circuit Court 
of Appeals for the Fourth Circuit, held, that the assessment of real estate taxes in the 
District of Columbia creates only a charge upon the land, and that a lien does not arise 
until a delinquency occurs. Since the general rule is that real property taxes accrue 
for the purpose of federal income tax returns when the lien for taxes attaches to the 
property, the fact that the taxpayer was the owner when the taxes fell due rendered 
him, rather than the previous owner, liable for the taxes and justified him in deducting 
the second installment in his federal income tax return. Decision affirmed, one judge 
dissenting. Com’r of Internal Revenue v. Rust’s Estate. 


8 In re Wood’s Estate, 171 Misc. 542, 12 N.Y.S. (2d) 816 (S. Ct. 1939). 

#9 Korman v. Federal Housing Adm’r, 113 F. (2d) 743 (App. D.C. 1940); Wagner v. Mc- 
Donald, 96 F. (2d) 273 (C.C.A. 8th 1938); In re T. N. Wilson, Inc., 24 F. Supp. 651 (N.Y. 
1938). 

2° In re Wilson, 23 F. Supp. 236 (Tex. 1938). 

2t As amended, 53 Stat. 806 (1939), 12 U.S.C.A. § 1710(d) (Supp. 1940). 

= As amended, 53 Stat. 805 (1939), 12 U.S.C.A. § 1709(c) (Supp. 1940). 

t 116 F. (2d) 636 (C.C.A. 4th 1940). 
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The present case raises the question as to when real property taxes accrue within 
the meaning of Section 23(c)? of the Federal Revenue Act, which allows a deduction 
from gross income in federal income tax returns of “taxes paid or accrued within the 
taxable year.” The date of accrual of property taxes is significant when real property 
is sold with unpaid taxes on it, since real property taxes are deductible only by the 
owner of the property at the time the taxes accrue,’ and thus the payment of the taxes 
by another person does not permit the latter to deduct the taxes from gross income in 
his federal income tax return.‘ The federal courts and the Board of Tax Appeals have, 
in general, ruled that the date of accrual of real property taxes for the purpose of fed- 
eral income tax returns is the time when the lien for taxes attaches to the property 
under state law.s The state courts’ interpretation of the statutes is controlling as to 
when the lien attaches.‘ 

The property tax statutes of the District of Columbia make no mention of a lien 
for taxes except in connection with the enforcement of a lien by the district for de- 
linquent taxes.’ Because of this fact, the court argued, “‘it is a reasonable interpreta- 
tion that the lien does not arise prior to the occurrence of a delinquency.’’* It was 
pointed out by the dissenting judge, however, that this lien for delinquent taxes does 
not indicate the date of attachment, but merely shows the existence of a lien necessary 
to authorize a sale of land.® Furthermore, the Court of Appeals for the District of 
Columbia has held that, under the statutes controlling the assessment of property in 
the district, real property taxes constitute a “charge” on the property.'® With respect 
to the rule for accruing taxes in federal income tax returns, the majority in the instant 
case distinguished between such a “charge” on realty for assessed taxes and a lien for 
delinquent taxes, on the ground that the latter is a real burden on the taxpayer be- 
cause it is enforcible by a sale of the land." The dissenting judge, on the other hand, 
said that there was no real difference between a charge and a lien,’ so that the lien on 
the property arose upon assessment in accordance with the interpretation of the statute 
by the Court of Appeals of the District of Columbia. 


249 Stat. 1659 (1936), 26 U.S.C.A. § 23(c) (1940). 

3 Treas. Reg. 94, art. 34(c)-1 provides that in general taxes are deductible only by the 
person upon whom they are imposed. 

4 Lifson v. Com’r, 98 F. (2d) 508, 510 (C.C.A. 8th 1938); California Sanitary Co. v. Com’r 
32 B.T.A. 122 (1935). 

5Com’r v. Plestcheeff, 100 F. (2d) 62, 63 (C.C.A. oth 1938); Com’r v. Patrick Cudahy 
Family Co., 102 F. (2d) 930, 932 (C.C.A. 7th 1939); Lifson v. Com’r, 98 F. (2d) 508, 510 
(C.C.A. 8th 1938); Kohlsaat v. Com’r, 40 B.T.A. 528, 535 (1939). 

6 The lien might be held to attach when the assessment is made, or when the tax rate is set 
and the amount of the taxes known, or when the tax rolls are delivered to the tax collector and 
the taxes are due, or when the taxes are unpaid and delinquent. See 3 Paul and Mertens, 
Federal Income Taxation § 25.33 (1934); 3 Cooley, Taxation § 1232 (4th ed. 1924). 

7 D.C. Code (1929) tit. 20, §§ 793, 800. 

8116 F. (2d) 636, 638 (C.C.A. 4th 1940). 

9 Ibid., at 641. See 3 Cooley, Taxation § 1230 (4th ed. 1924). 

© Tumulty v. District of Columbia, 102 F. (2d) 254, 259 (App. D.C. 1939) 

116 F. (2d) 636, 638 (C.C.A. 4th 1940). 

"3 Thid., at 640. 
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In support of its decision, the court in the principal case contended that an agree- 
ment between parties to a sale of real property that the taxes should be prorated to 
the date of sale was typical, and that to hold that the taxes constituted a capital item 
to be added to the purchase price would violate the reasonable expectation of each 
party to bear “a part of the burden proportionate to the period during which he 
possessed the property and enjoyed the income.’*s But the practice of prorating real 
property taxes between parties to a sale is incompatible with any rule that property 
taxes accrue instantaneously. Thus, under the court’s view that the lien for taxes 
attached when the taxes became payable, the vendor in the principal case could not 
have deducted in his federal income tax return the portion of the first installment of 
taxes which fell to him under the prorating scheme, since no lien attached to the prop- 
erty during the vendor’s period of ownership. 

Even when there is a statutory provision making the seller of real property liable 
for a proportionate share of the taxes allocable to his period of ownership," the ruling 
of the Bureau of Internal Revenue is that the general rule for the instantaneous accrual 
of taxes is not thereby affected.*s Thus the seller of property subject to a tax lien 
could deduct the full tax in his federal income tax return, whereas the purchaser could 
deduct nothing. In Com’r v. Coward," on the other hand, the Circuit Court of Appeals 
for the Third Circuit, in construing the same statutory provision, held that the pur- 
chaser could deduct his proportionate share of the taxes, and pointed out that the 
contrary result is reached by mistakenly emphasizing the word “accrued” and the 
time when the taxes are listed on the taxpayer’s account books. The contribution de- 
ductible by the purchaser, the court said, is properly a tax in the legal sense of being a 
forced contribution to the expense of government, rather than a voluntary expenditure. 

It would seem that if the rule for accruing taxes for the purpose of federal income 
tax returns is to be consistent with legislative prorating of taxes and common account- 


ing practice, the real property taxpayer’s liability should accrue ratably.* The court’s 
view in the principal case is a step in the direction of allowing prorating only because 
the court makes the date when the taxes become payable the date of accrual of taxes, 
and in this case there were two such dates, rather than one, per year.*? Furthermore, 
if real property taxes are made to accrue ratably, there is no compelling reason why 


13 Ibid., at 638. 14 N.J. Comp. Stat. (Supp. 1925) tit. 208, § 66d(514). 

*s Cum. Bull. of Treas. Dept. Rul. XIV-2 at 80 (1935). See also Cum. Bull. of Treas. Dept. 
Rul. 1938-1 at 129. 

© 110 F. (2d) 725 (C.C.A. 3d 1940). In Cum. Bull. of Treas. Dept. Rul. 1940-1 at 123, 
qualifying Cum. Bull. of Treas. Dept. Rul. XIV-2 at 80 (1935), the bureau ruling was that the 
decision of the Coward case would be confined to New Jersey since it was based on statutes 
peculiar to New Jersey. 

17 r10 F. (2d) 725, 727, 728 (C.C.A. 3d 1940). 

*8 At common law, rent and interest accrued instantaneously at the time they became 
payable. 1 Paul and Mertens, Federal Income Taxation 588 n. 99 (1934). Nowadays, by 
statute, they accrue ratably. Ibid., § 11.96; Jemison v. Com’r, 18 B.T.A. 399, 404 (1929); 
Higginbotham-Bailey-Logan Co. v. Com’r, 8 B.T.A. 566, 577 (1927). In Carondelet Bldg. 
Co. v. Fontenot, 111 F. (2d) 267 (C.C.A. sth 1940), a taxpayer was allowed to apportion 
real property taxes among the months of the year in making his income tax return. 

9 The court in the principal case also argued, in effect, that the treatment of the deduction 
of property taxes as a capital item violated the purpose of the federal income tax statutes to 
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the period of accrual should commence with the day the tax lien attaches under state 
law. The fact that the parties in the principal case prorated the taxes with reference 
to the period beginning with the date of assessment** and that such appears to be the 
common accounting practice” lends support to a rule that the period of ratable accrual 
shall begin with the date of assessment. 


Taxation—Property Subject to Taxation—Validity of State Tax on Dividends 
Declared by Foreign Corporations—{Federal].—The plaintiff, a Delaware corporation 
doing a nation-wide business, declared a dividend payable at its main office in New 
York out of general corporate funds. The state of Wisconsin assessed a tax on the cor- 
poration pursuant to a state statute imposing a tax on all corporations “for the privi- 
lege of declaring and receiving dividends out of income derived from property located 
and business transacted in the state.”* The tax of 2} per cent was to be deducted by 
the corporation from dividends payable to both resident and non-resident stockhold- 
ers.2 The plaintiff filed objections to the assessment claiming the statute was uncon- 
stitutional. On an appeal from a judgment of the trial court sustaining the assessment, 
the Wisconsin Supreme Court held the tax invalid, one judge dissenting. On cer- 
tiorari, to the United States Supreme Court, held, that the statute is to be construed 
as levying a supplementary income tax on the income of the corporation paid out in 
dividends, and is justified in view of the benefits conferred by the state on the corpora- 
tion. Reversed and remanded. Wisconsin v. J. C. Penney Co.4 


exempt only income items. However, the characteristic difference between capital and income 
items is that the former is computed as of a given instant, the latter with reference to a period 
of time. 1 Paul and Mertens, Federal Income Taxation § 5.06 (1934). The court’s theory 
makes the taxes less of a capital item only in that it makes the taxes accrue twice rather than 
once a year. 

2° Tt appears that in Cum. Bull. of Treas. Dept. Rul. 1939-1 at 168, the taxpayer-purchaser 
there involved also prorated the taxes from the date of assessment to the date of purchase. 
Whether the date of assessment shall be taken to mean the date as of which the value of the 
property is determined and the taxpayer lists his property or the date when the state tax com- 
missioners fix the final values is of secondary importance. The former date is at present chosen 
by the Commissioner of Internal Revenue for determining when the taxpayer’s liability for 
the tax of the fiscal year then beginning accrues. Cum. Bull of Treas. Dept. Rul. 1939-2, at 
82; 1938-1, at 132; X-2, at 142 (1931). 

**; Paul and Mertens, Federal Income Taxation § 11.74 (1934); United States v. Ander- 
son, 269 U.S. 422 (1926). 

* Wis. Stat. (1939) c. 71.60, § 3(1). The amount of corporate income attributable to Wiscon- 
sin is determined in the same manner as under the provisions of the Wisconsin income tax 
law. Ibid., § 3(4). See Wis. Stat. (1937) c. 71.02(3)(d). 

2 Wis. Stat. (1937) c. 71.60, § 3(1). The rate has since been raised to 3 per cent. Wis. Stat. 
(1939) c. 71.60, § 3(r). 

3 J. C. Penney Co. v. Wisconsin, 233 Wis. 286, 289 N.W. 677 (1940), noted in 24 Minn. L. 
Rev. 711 (1940). 

461 S. Ct. 246 (1940). Four justices dissented. The court similarly disposed of two com- 
panion cases. Wisconsin v. Minnesota Mining & Mfg. Co., 61 S. Ct. 253 (1940); Wisconsin v. 
F. W. Woolworth Co., 61 S. Ct. 395 (1940). Petitions for rehearing were denied in all three 
cases, 61 S. Ct. 444 (1940). 
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The validity of the “Privilege Dividend Tax” as applied to foreign corporations 
was first treated by the Wisconsin Supreme Court in State ex rel. Froedtert G. & M. Co. 
v. Tax Com’n.s The court upheld the tax as an excise upon a transaction involving 
funds which, because of their local derivation, retained a “constructive situs” in the 
state. Two years later the United States Supreme Court in Connecticut Gen’l Life Ins. 
Co. v. Johnson,’ declared invalid a California franchise tax on corporations licensed to 
do business in the state, which included in its measure reinsurance premiums received 
from out-of-state transactions that dealt solely with California risks on which the 
insurance premiums were paid in California. The court reasoned that a state may not 
levy an excise tax on transactions beyond its borders since the power of the state to 
regulate the privilege of the corporation to do business within the state does not extend 
to such transactions, regardless of the local source of the property involved in the ex- 
traterritorial transaction. By construing the “Privilege Dividend Tax” as an excise, 
the Wisconsin Supreme Court found the Connecticut General case authority for holding 
the tax invalid in the instant case since the dividends were declared in New York and 
the privilege of declaring dividends was granted to the corporation by Delaware, the 
state of incorporation, and not by Wisconsin. 

If the tax were construed as a property tax the question of whether the income re- 
sulting from Wisconsin operations retained a “constructive situs” in Wisconsin would 
be relevant.’ Neither the Wisconsin Supreme Court nor the United States Supreme 
Court adopted this interpretation of the statute however. Recent decisions indicate 
that local derivation of intangibles without more is not sufficient to give such in- 
tangibles a situs within the state for the purpose of property taxation.* 

The United States Supreme Court interpreted the dividend tax as supplementary 
to the Wisconsin income tax program. Since it is well-settled that a state has jurisdic- 
tion to tax a foreign corporation for income earned within its borders, the tax when 
so construed meets no constitutional barriers. In view of the provision that the amount 
of the tax is to be deducted from the dividends disbursed to the stockholders, however, 
it would appear that the income of the stockholder rather than the income of the cor- 
poration is being taxed. While a state may constitutionally tax the income of a non- 
resident individual earned within its borders,’* this principle cannot be extended to 
cover non-resident stockholders of foreign corporations without disregarding the cor- 


5 221 Wis. 225, 265 N.W. 672, 267 N.W. 52 (1936). 
6 303 U.S. 77 (1938), noted in 86 U. of Pa. L. Rev. 554 (1938). 


7 See Froedtert G. & M. Co. v. Tax Com’n, 221 Wis. 225, 235, 265 N.W. 672, 676 (1936); 
Graniteville Mfg. Co. v. Query, 283 U.S. 376 (1931); People ex rel. Hatch v. Reardon, 184 
N.Y. 431, 448, 77 N.E. 970, 975 (1906), aff’d 204 U.S. 152 (1907). 

8 Newark Fire Ins. Co. v. State Board, 307 U.S. 313 (1939); Connecticut Gen’! Life Ins. 
Co. v. Johnson, 303 U.S. 77 (1938); cf. Wheeling Steel Corp. v. Fox, 298 U.S. 193 (1936); 
Smith v. Ajax Pipe Line Co., 87 F. (2d) 567 (C.C.A. 8th 1937) where a business situs for in- 
tangibles at a place other than the owner’s domicile was declared to have been established. 

® Underwood Typewriter Co. v. Chamberlain, 254 U.S. 113 (1920); United States Glue Co. 
v. Oak Creek, 247 U.S. 321 (1918). Wisconsin imposes a general corporate income tax. Wis. 
Stat. (1939) c. 71.01. 

1° Shaffer v. Carter, 252 U.S. 37 (1920). Where the income tax is levied on the earnings of 
a non-resident employee within the taxing state, provision may validly be made for collecting 
the tax from the employer. Travis v. Yale & Towne Mfg. Co., 252 U.S. 60 (1920). 
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porate entity. The issue of whether the tax is levied against the stockholder or against 
the corporation is not clearly raised where, as in the present case, a corporation has 
only one class of stock outstanding.** Where, however, a corporation has a class of 
preferred stock outstanding the issue becomes clearer. If the tax is declared to be one 
on the corporation, the provision that the tax “‘shall be deducted and withheld from 
such dividends payable to residents and non-residents by the payor corporation’’s 
must be construed as requiring deduction of the tax before final allocation of the divi- 
dends to the various classes of stock, so that the preferred shareholder’s dividend will 
not be diminished.*4 Under such an interpretation the corporation and not the share- 
holder would be entitled to deductions under both state and federal income tax laws. 
If, however, the proper interpretation of this section requires the tax to be deducted 
after dividends have been allocated to the various classes, the tax must be deducted 
from the preferred dividends as well as from the common. A ruling of the United States 
Treasury Department so construed the tax and decided that the stockholder and not 
the corporation was entitled to the income tax deduction." It would seem anomalous 
that Wisconsin should be permitted to disregard the corporate entity for the sake of 
imposing this tax, while at the same time continuing to recognize the corporate entity 
in other tax measures.*® 

To discover the purpose of this tax it is helpful to consider it in the light of the Wis- 
consin tax structure in which it is placed. Wisconsin imposes an income tax on all cor- 
porations doing business in the state measured by the amount of their earnings at- 
tributable to Wisconsin.'?7 Wisconsin exempts from personal income taxation divi- 
dends paid to the shareholder by corporations earning 50 per cent or more of their net 
income in Wisconsin.* Until the imposition of the “Privilege Dividend Tax” stock- 
holders of Wisconsin corporations paid no income tax on dividends although dividends 
paid to resident stockholders of foreign corporations were taxed. With the growing 
need for additional revenue, inclusion of dividends of domestic corporations as income 
subject to personal taxation became advisable. But if this were done, investment in 
local corporations would lose tax advantages over investment in foreign corporations. 
For this reason it appears that Wisconsin may have wished to impose an additional 
tax on the dividend income of resident stockholders of foreign corporations. By im- 
posing a tax on dividends payable to non-resident stockholders of both local and foreign 
corporations the state could tap a source of revenue that would otherwise be lost, and 
at the same time spread the tax among all who ultimately profited from the protection 


* Cases indicate that legislative attempts to trace ownership of corporate property to the 
shareholder for the purpose of imposing a tax on the shareholder are invalid. Rhode Is- 
land Trust Co. v. Doughton, 270 U.S. 69, 83 (1926); Domenech v. United Porto Rican Sugar 
Co., 62 F. (2d) 552 (C.C.A. 1st 1932), cert. den. 289 U.S. 739 (1933); Klein v. Board of Tax 
Supervisors, 282 U.S. 19 (1930); Beidler v. South Carolina Tax Com’n, 282 U.S. 1 (1930). 

" Brief of respondent at 14. 

13 Wis. Stat. (1939) c. 71.60, § 3(3). 


"4 Cf. Harding, State Jurisdiction to Tax Dividends and Stock Profits to Natural Persons, 
25 Calif. L. Rev. 139, 158-63 (1937). 


's Brief of respondent in support of petition for rehearing at 17; Income Tax Unit 3002 
Cumulative Bulletin, XV-2, p. 142 (1936). 


© Note 11 supra. 
7 Wis. Stat. (1939) c. 71.01. %8 Wis. Stat. (1939) c. 71.03(5). 
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afforded the corporate enterprise by Wisconsin. This result could have been achieved, 
however, within the framework of prior decisions by providing that the tax be meas- 
ured by the amount of dividends declared but that payment be made out of corporate 
surplus and need not be deducted from dividends.*® By upholding the tax in its present 
form the Supreme Court has again indicated its tendency to refuse to invalidate any 
state tax which is reasonably related to benefits conferred by the state as long as dis- 
criminatory burdens are not imposed on interstate commerce.?° 


9 Educational Films Corp. v. Ward, 282 U.S. 379 (1931); Ford Motor Co. v. Beauchamp, 
308 U.S. 331 (1939). It is concededly proper for a state to use as a measure of taxation property 
which is itself not subject to taxation. Great Atlantic & Pacific Tea Co. v. Grosjean, 301 U.S. 
412 (1937). The fact that the tax is imposed only after a transaction occurs outside the state 
is not a bar. Continental Assurance Co. v. Tennessee, 61 S. Ct. 1 (1940); Maxwell v. Bugbee, 
250 U.S. 525 (1919). 

2° Curry v. McCanless, 307 U.S. 357 (1939); Graves v. Elliot, 307 U.S. 383 (1939); Great 
Atlantic & Pacific Tea Co. v. Grosjean, 301 U.S. 412 (1937). 
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Federal Procedural Forms. By Alexander Holtzoff and Allen R. Cozier. Indianapolis: 

Bobbs-Merrill Co., 1940. Pp. xxiii, ror0. $15.00. 

The adoption of the Federal Rules of Civil Procedure in September, 1938, stimu- 
lated widespread educational activity on the part of the bar. Articles, lectures, semi- 
nars, and studies have filled the two and a half years since the promulgation of the rules, 
offering ample opportunities for the required re-education in federal procedure. The 
mere fact that one of the purposes of the rules was to simplify the pleadings and 
practice in federal courts did not dispose of the necessity for detailed and exhaustive 
explanations, for the bar tends not only to be suspicious of simplification, but finds it 
difficult to appreciate a new order. It will be recalled that at the outset doubts were 
expressed even as to the validity and adequacy of the forms suggested by the draftsmen 
of the rules, and in many quarters it was felt that the trend toward simplified pro- 
cedure—which, incidentally, is almost one hundred years old—would soon subside, 
and that the common law requirements would be read into the naive language of the 
rules. 

Fortunately, however, the federal courts have been alert to the danger of slipping 
back into nostalgic molds, and have demonstrated their insistence upon making pro- 
cedure the servant of substance, and discouraging attempts to secure technical inter- 
pretations of the rules. In the Northern District of Illinois, for example, the federal 
judges have exhibited an unmistakable determination to be guided by the spirit as 
well as the letter of the rules, in spite of the fact that one or two purely formal re- 
quirements (such as the five-day notice on motions required by Rule 6(d)), have been 
ignored in the interest of expediting the court’s work, and in view of the exigencies of 
metropolitan practice. Altogether, the bar now has begun to accept the fact that the 
rules must be taken seriously, and that they have ushered in a new order for the 
federal courts. Lawyers are day by day learning to appreciate the many opportunities 
for the more effective and efficient practice of law provided by the rules, particularly 
in the use of the increased rights of discovery and pre-trial hearings. 

In such an atmosphere the lawyer instinctively seeks a new book of forms. No 
matter how many articles he may read on the various provisions of the new rules, and 
regardless of how many lectures he attends on this subject, the average practitioner 
longs for a model to follow when he decides to try one of the “new-fangled” forms. In 
Federal Procedural Forms he will find a convenient and satisfying answer to most of his 
problems. Mr. Holtzoff, as Special Assistant to the Attorney General (here assisted 
by Allen Cozier, a Special Attorney in the Department of Justice), has been among the 
foremost students of the rules, and has prepared periodic digests of the court decisions 
construing and applying the rules for use by the various branches of the government. 
This valuable background and study has been used to advantage in Federal Procedural 
Forms. 

This volume contains 1,020 forms, and deals not only with civil actions, but also 
with criminal and bankruptcy cases, as well as proceedings before the Board of Tax 
Appeals, the Interstate Commerce Commission, the Securities and Exchange Com- 
mission, the National Labor Relations Board, and the Secretary of Agriculture. 


609 








610 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Throughout the book the following arrangement is followed: the suggested form is 
first set out; then author’s notes, cross references and statutory references, followed by 
the rule or rules applicable to the particular form, together with comments of the ad- 
visory committee; and finally, annotations of general application to the form, rules and 
applicable statute. The annotations are particularly helpful. The practicing lawyer, 
in charting his course amid strange surroundings, will be grateful, indeed, for the sug- 
gestions and caveats to be found in the decided cases. In addition to the forms, the 
volume also contains the rules of the Supreme Court adopted February 13, 1939, the 
Rules of Civil Procedure and the General Orders in Bankruptcy adopted by the 
Supreme Court January 16, 1939. There is a complete 65-page index. 

The authors do not pretend to have included every conceivable form required by 
the practitioner. In disclaiming such a purpose they have pointed out that: “Rather, 
it has been our aim to present those necessary for all ordinary purposes, together with 
such material as will enable the pleader to adapt them to his particular needs.” Any 
attempt to criticize the selection by the authors naturally is purely a matter of per- 
sonal preference. Certain situations have been exceedingly well-covered. The very im- 
portant section on depositions and discovery offers 95 forms and should be unusually 
helpful. The section on bankruptcy, covering 143 pages, will satisfy the needs of most 
practitioners and includes the general orders promulgated some two years ago. The 
introduction to certain of the chapters, particularly the recent administrative agencies, 
should prove helpful in acquainting the neophyte with his environment. 

On the other hand, the book omits some forms which would have made it even more 
helpful. The section on trusts seems regrettably meager. Mandamus, reformation of 
written instruments, and writ of prohibition, are apparently slighted. The beginner 
will not find a model satisfaction piece, or appearance form. Of course, the omission of 
these items and numerous others, can be defended on the grounds that they are readily 
available in the stationery stores and are not modified in any respect by the new rules, 
But the same may be said for some of the forms included in the volume, and if it were 
possible to have everything, these are among the ones that should have been provided. 
Perhaps Part One, dealing with civil actions, could have been more complete, if Parts 
Two, Three and Four, dealing with criminal law, special remedies and administrative 
agencies, respectively, had been omitted. Although the practitioner may find many 
occasions to thank the authors for including the chapters dealing with administrative 
agencies, there is some question as to whether the comparatively superficial treatment 
of those fields justifies the omissions in the division dealing with civil actions. For 
example, a practitioner with a federal tax problem will get little help from the section 
devoted to the Board of Tax Appeals. As a practical matter, before he would be ina 
position to use even the first form in this chapter, he would have needed a number of 
others not included, such as the protest he must file with the Revenue Agent in 
Charge as soon as he is advised of the examining agent’s recommendation. 

But in criticizing this volume we must keep in mind the salutary hope expressed 
many years ago by Samuel Johnson. In the preface to his dictionary the learned 
Doctor cautioned his readers to remember that “‘in this work, when it shall be found 
that much is omitted, let it not be forgotten that much likewise is performed.” In- 
dubitably, very much is performed in Federal Procedural Forms. 


Davp L. BazELon* 
* Member of the Illinois Bar. 
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Law as Logic and Experience. By Max Radin. New Haven: Yale University Press, 

1940. Pp. ix, 171. $2.00. 

This is a delightful, small-page volume, principally made up of the Storrs lectures 
delivered by Professor Radin last year at the Yale Law School. The book is thought- 
provoking, wise, erudite—and difficult reading. Also, it requires a dictionary at one’s 
elbow. 

In the first chapter, Professor Radin contrasts Coke’s “Reason is the life of the 
law” with the late Mr. Justice Holmes’s often quoted “The Life of the law has not been 
logic: it has been experience.”” The lecturer seems to be somewhat unfriendly to Coke, 
whose “historical mistakes” are, he repeats, “the common law of modern England,’ 
and, he asserts: 

“The issue seems to be joined sharply enough between experience and reason which 
is, of course, logic.” This is not necessarily so, however. While “logic” in its deriva- 
tion means “‘reason,’’ one need not reason solely from logical premises, but may ration- 
alize as well from experience. If one is to use experience as an aid to reason, all will 
agree with the author that the experience to be utilized is not merely that of lawyers 
but “of the usual run of mankind.” The observation is rather obvious, also, that law 
cannot be as completely logical as mathematics, since the former deals with words, 


which are of uncertain, and as Mr. Justice Holmes admonished, of varying meaning; 


whereas “pure mathematics” needs no interpretation. Would it were possible to say 
more generally what Judge Learned Hand observed in the trade-mark case of Coty v. 
LeBlume Import Co.: “A word means what people understand it to say and there is an 
end of it.”* Again, one might wish the author had stated with more definiteness what 
he means by “law.” The law or “law,” in this country, is not merely part of the com- 
mon law of England as it existed at a certain time and which may be applicable to our 
situation,’ but includes also equity and rules of conduct derived from statutes, ordi- 
nances, and orders of any lawful authority, including administrative rulings. All such 
lawful requirements comprised in “law” are statements, in brief compass, of experience. 

In the second dissertation, the author finds infirmity in the law because law is nec- 
essarily concerned with past transactions which it must endeavor to reconstruct. He 
says this task is “to do the impossible thing.”4 The reasoning here and the supporting 
quotations of Aristotle and Agathon: 

“For this alone is lacking even to God 
To make undone what once has been done’’s 


do not justify this defeatism. Conceding the irrevocability of the past is not to say 
that the past may not be helpful, as experience, for solving present problems and those 
to come. Mr. Radin refers to our “arbitrary and irrational law of evidence,”® but draws 
comfort “from the fact that foreign systems do not have these rules and still suffer 
from the same defects.” Chief Justice Marshall and Justice Story apparently need 
defenders in these days. The author finds fault with their statement that “hearsay 
evidence is inherently bad evidence.”’ But hearsay evidence (with certain excep- 
tions) is inherently bad because cross-examination as to it, which, if allowed, might 


™P. 44. 
? 292 Fed. 264, 266 (D.C. N.Y. 1923). 5 Pp. 47-48. 
3 Hastings v. Columbus, 42 Ohio St. 585 (1885). 6P, 58. 


4P. 62. 7P. 61. 
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weaken or destroy the force of such testimony, is not available. True, as the author 
says, it might only strengthen it. But the possibility of breaking it down should not 
be eliminated. 

In the third chapter, the lecturer gives some cogent reasons for preferring arbi- 
tration to litigation, although as he says, arbitration is appeasement or compromise, 
and it is not only Kant and the Stoics who believe that any compromise where principle 
is concerned is a wrong. But compromise by arbitration invokes the factor of class con- 
sciousness, whereas litigation, he thinks, concerns only the litigant. Pre-trial procedure, 
which has been successfully employed in the District Court of the District of Columbia 
and elsewhere, is a fusion of compromise and litigation and is not referred to. In this 
chapter, we must conclude that when the word “law” is used, Mr. Radin means law in 
the more inclusive sense, since statutory bankruptcy, the securities acts, the labor rela- 
tions acts, workmen’s compensation, and divorce legislation are referred to as instances 
of the law making use of experience and affecting the future as well as the past. He 
might have mentioned that frequently now the violation of criminal statutes or ordi- 
nances conclusively results also in civil liability. In finding fault with the harshness of 
the rule of contributory negligence, no matter how slight,® defeating recovery, the com- 
mentator should have included reference to the statutes of a number of states and the 
Federal Employers’ Liability Act® to the effect that contributory negligence is not a 
complete defense but that the damages recoverable must be diminished in proportion 
to the amount of negligence attributable to the person injured. 

In the fourth discourse, dealing with the criminal law, Mr. Radin finds the lawyer 
and judge at their worst, because lacking the knowledge and experience necessary to 
deal helpfully with the criminal; and so the future of the offender and his usefulness 
in society are not sufficiently taken into account. The lecturer thinks the only justifi- 
able lawyers’ participation in criminal procedure is in prevention of punishment of per- 
sons who are not guilty, but might be so adjudged by reason of being in a low economic 
group, entertaining unpopular views, or because of abrogation of “nulla poena sine lege” 
—now fundamental in all but the dictator states—and substituting the dangerous cult 
of punishment “for reasons of state.” (It is rather interesting to be informed that the 
infamy in history of the Star Chamber is only partially deserved and that it was in 
no sense a secret tribunal, but a place in which the small man could be heard against 
the great without wealth and social position having a preponderant influence.)*° 

In the fifth discussion, the author treats of the nature of justice which, he asserts, 
has certain common denominators which all will agree are essential elements; but in the 
end, he decides, justice must be “a process of moral valuation tinged with a kind of 
humane emotion.””* Just as Pope observed, “The proper study of mankind is man,” so 
the author sums up with the aphorism, “(Humanity is, after all, the business of the 
law.” 

Perhaps it is due to this reviewer’s principal concern for many years with workaday, 
run-of-mine law; but understanding a disquisition so philosophical and abstract was 
found, even on a second reading, extremely difficult. If the Yale Law School students 
to whom the lectures were addressed grasped their meaning in a single hearing, the 
level of ability at New Haven is now far above what it was for law students generally, 


® Pp. 69-73. 1 P. 109. 
9 35 Stat. 65 (1908), 45 U.S.C.A. § 51 (1928). ™ P. 160. 
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say forty years ago. I am afraid ordinary lawyers, even those who throw in a little 
teaching on a particular subject, are like the judge who said of Romeo and Juliet, “‘it 
was a mere tissue of improbabilities.”” We are myopic because of the trees of facts 
when invited to scan the abstract flowering in philosophical forests. The late Justice 
Holmes said judges know how to decide cases before they know why. We, like they, 
are, I suppose, fairly able to reach conclusions, but somewhat fearful of abstract reason- 
ing. Lord Russell of Killowen recently admonished one of the counsel before him thus: 
“We sit to try cases and not to determine academic points of law.”’ It will be edifying 
but hard mental exercise for judges and lawyers to read these profound and schol- 
arly lectures. I wish the author had used chapter headings and had followed somewhat 
the advice given in courses on argumentation: first to say what you are about to show, 
then to say you are showing it, and finally to say what has been shown. Such rubrics 
would greatly assist humble lawyers “A-sending of their writs abowt, And droring in 
the fees.” 

The author has a rich vocabulary and assumes a knowledge which his listeners and 
readers do not possess. He apparently forgets he was at one time a teacher of Latin, but 
that those who read his volume know “‘little Latin and less Greek.” It is complimen- 
tary to the reader for the instructor to assume he will recognize all the allusions; but, 
in fact, he will not. I tried, at a recent legal conference in which distinguished teachers 
of law, judges, and practitioners were taking part, an “Information Please” test of how 
many understood the reference to Anatole France’s judge or the more specialized 
pronouncement of Mr. Justice Maule that the law is not a respecter of persons.” 
Practically none knew Mr. Justice Maule’s ironic sentencing of the impecunious biga- 
mist, or Anatole France’s, “The law in its majestic equality forbids both the rich and 
poor to sleep under bridges.” If I had asked some of my students about Anatole 
France, they might have queried, “Is that in the occupied or unoccupied territory?” 
While there is an excellent index and source notes are given so further reading would 
make the references comprehensible, the reader is not likely to have the time or inclina- 
tion to search out and peruse the originals, and clearly students could not do this 
when listening to the lectures. 

Certain statements made by the lecturer may be questioned. Irate practitioners 
who have had disagreeable contacts with the National Labor Relations Board will in- 
sist that the essayist is not reasoning from experience when he doubts “whether any 
purely academic research has been more effectively and scientifically pursued than the 
investigations carried on by” this board."3 So, too, the lawyer reader who has been 
thwarted in efforts to hold labor unions responsible for the consequences of unlawful 
acts will completely differ with the statement: “So far as labor is organized in quasi- 
corporate form, in trade unions, it can be dealt with as other corporations are dealt 
with.”*4 Also the author is not quite accurate in saying that in bankruptcy “all claims 
of the United States are paid in full, first.’”*5 By Section 64 of the Bankruptcy Act, un- 
paid wages are entitled to priority over claims of the United States.** The statement 
that there are excellent reasons in criminal law for the rules against self-incrimination 
and against the use of the uncorroborated testimony of an accomplice, but that one of 
these is not that by omitting such testimony we are more likely to get at a correct pic- 


=P. Sr. 3 P. so. 4 P. 130. 5 P. 82. 
6 See 8 Univ. Chi. L. Rev. 600 (1941) and 54 Harv. L. Rev. 706 (1941). 
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ture, and, on the contrary, it is conceded that for that purpose they might be helpful 
indeed," is difficult to understand and seems to be incorrect. The basis for excluding 
such testimony is that it is usually unworthy of belief. 

In concluding that justice is what the judges think, the unfavorable animadversion 
on English judges of the early nineteenth century (to the effect that the sense of justice 
in the mind of such a judge “would make him feel that the stopping of fox-earths was 
worse than the destruction of a farmer’s crops, and that it was just that a small group 
of propertied men should be permitted to arrange their marital difficulties by divorce 
but that men without property should not’’**) will not be persuasive with those who are 
familiar with the history of the spring-gun cases and who recall the opposition of 
Senators Norris and Black to the confirmation of Mr. Chief Justice Hughes and Mr. 
Justice Stone on the ground that their clients had been the rich and powerful. A man 
of high character, when he becomes judge, forgets his former employments and associa- 
tions and recognizes but one client, the public. 

Perhaps it is ungracious even to mention such small matters in view of the pleasure 
and profit which are to be derived from a careful reading of a little book so stimulating 
and informative. 

Murray SEASONGOOD* 


Democracy and Proportional Representation. By F. A. Hermens. Chicago: Univer- 
sity of Chicago Press, 1940. Pp. v, 41. $0.25. 

This pamphlet by Professor Hermens of Notre Dame is a plausible attack upon 
proportional representation.t It is a dangerous attack from the standpoint of its 
proponents because it attributes to P. R. the responsibility for enabling Hitler and 
Mussolini to come to power. In the present state of public opinion, the mere suggestion 


that this is true is enough to alienate the affections of many from P. R. without bother- 
ing to consider the evidence. 

A fundamental criticism of the importance and fairness of the contribution of this 
pamphlet to the serious consideration of P. R. in the United States may be made on 
the ground that it practically ignores the immediate, vital issue. The author admits: 
“In the United States P. R. is mainly advocated for local government.’ Yet he de- 
votes approximately thirty pages to a consideration of European experience with P. R. 
on a national scale and the dangers of P. R. in national elections in the United States; 
only eight pages are devoted to a totally inadequate consideration of P. R. experience 
and its application on the municipal level in the United States. 

™P. 62. 

*P, 158. 

* Member of the Cincinnati Bar; part-time Professor, University of Cincinnati Law School. 

* Proportional representation is a method of voting in which the preferential ballot is used, 
with the voter indicating his choices in order of preference, 1, 2, 3, etc., instead of marking 
crosses. It is designed for legislative bodies and results in each political group getting repre- 
sentation in proportion to its voting strength. In many European countries the “list system” is 
used, while in the United States the Hare system with the single transferable vote is the more 


popular variant. Proportional representation is generally referred to for convenience as P.R. 
and this policy will be followed in this review. 


*P. 28. 
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When such American cities as Cincinnati, Toledo, Cleveland and New York City 
have had experience with P. R. for varying periods during the past fifteen years, it 
would seem that a fair and complete discussion of its workings in these communities 
would have more relevance and significance in determining whether it should be ex- 
tended to other American cities than European experience. The conditions under 
which P. R. has operated in Europe in contrast with conditions in America are so 
fundamentally different even apart from the question of national versus local use, that 
it is impossible to predict results from European experience. P. R. was adopted in 
European countries which had a background of multiple-party systems as opposed to 
our predominant two-party system in city, state and nation. Some American munici- 
palities have purely local parties or even hold non-partisan municipal elections. 

In the section dealing with the application of P. R. to local elections, Professor 
Hermens concludes with what is apparently his most telling argument—that there are 
hundreds of cities in the United States which are well governed, and only five of them 
have P. R. “After all, the only requirement for good government is that a majority of 
the citizens want it.” This is a specious argument. Certainly it is possible to have good 
government without P. R., but the fundamental question is whether one is more likely 
to get it with P. R. Most students of government would concede that certain forms 
and techniques are better able to make effective the desire of a majority of the citizenry 
for good government than others. The city manager form, which Professor Hermens 
seems to approve, is but one illustration of such a technique. To measure the worth of 
P. R. we should consider not the number of cities with good government which get 
along without it, as compared with the number of cities with good government which 
have it, but whether the cities which have P. R. get better government with it than 
they had before. Before P. R. was adopted in New York City, Tammany elected 
sixty-two out of sixty-five councilmen. At the first election under P. R. Tammany 
elected only thirteen out of twenty-six, with approximately the same number of votes. 
Is New York getting better or worse government today? In Cincinnati the dis- 
reputable Hynicka machine elected thirty-one out of thirty-two members of the old 
council at the last election before P. R. was adopted. Under the first P. R. election 
the Charter party (city manager group) elected six out of nine members. Charles P. 
Taft has termed P. R. “the most important single element in the success of good 
government” in Cincinnati. But Professor Hermens prefers a long-distance view of 
European forests to such an analysis of American trees. 

Since Professor Hermens has chosen to use what might be conservatively termed 
less relevant European evidence, his points should be considered, particularly because 
of their inherently prejudicial character. The author starts with the premise that the 
object of a representative body is not to represent, but to serve as an “intermediate 
organ of government.” “Only on the basis of an anarchist philosophy could it be 
claimed that the required unity of action could develop automatically from an attempt 
to ‘represent’ all that makes for diversity.” This premise itself seems to be an attack 
upon the democratic (technically republican) philosophy and form of government. 
If unity of action rather than representation of political opinion is the summum 
bonum, then Hitler’s system must be the logical end of the road Professor Hermens 
proposes to follow. 

By demonstrating to his own satisfaction that P. R. is an “instrument of disintegra- 
tion” because it produces multiple, minority parties, while the majority system of 
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voting produces a unity, or at least a majority in government (even though at the 
expense of denial of representation to certain groups of political opinion), Professor 
Hermens concludes that P. R. is bad, and the present system of voting good. The 
principal weakness in his case however lies in the fact that the multiple-party systems 
existed in Germany, Italy and other European countries prior to the adoption of P. R. 
They likewise existed in France in the absence of P. R. It is therefore impossible to 
charge P. R. with producing them. Professor Hermens fails to mention and explain 
the fact that Ireland, which has the best form of P. R., is one of the few countries 
today which has recently had a single party in control of the government. One might 
draw a fair conclusion, from a cursory glance at both sides of the evidence, that P. R. 
will neither create nor destroy multiple-party systems, but will merely reflect the pre- 
existing division between two or more parties. 

The prejudiced approach which Professor Hermens seems to bring to his study 
is readily apparent from the method by which he purports to demonstrate that P. R. 
is the downfall of democracy. He lists the countries which had P. R. where democracy 
failed, those countries which do not have it where democracy still obtains, and the 
small number of countries of the P. R. group which still have a democracy. The im- 
plied argument is that P. R. has been responsible for the downfall of democracy in the 
first group. Included in this group are such countries as Austria, Poland, Latvia, 
Lithuania, Estonia and Czechoslovakia. Inasmuch as Professor Hermens’ pamphlet 
only goes up to September 1939, there must now also be transferred from his last group 
to the first, Belgium, Luxembourg, Holland, Norway and Denmark. The general im- 
pression has been that Mr. Hitler, or in three cases Mr. Stalin, was the sole, direct and 
complete agent in overthrowing all of these democracies. Attributing their downfall to 
P. R. is at least a novel interpretation. 

If it is correct, as the writer has been informed, that Professor Hermens is a German 
refugee, there may be an explanation for the biased approach which he brings to the 
subject. Hitler did come into power while a list system of P. R. was in effect in 
Germany, and one who has had personal cause to hate Hitler may well come to an ill- 
considered conclusion of cause and effect between the two facts. 

Inasmuch as this pamphlet is quite obviously an attempt to make a case against 
P. R., it is surprising that the author failed to make use of the material on the con- 
stitutionality of P. R. Such material is pertinent to any discussion of the subject, and 
is an objection which can be raised with authority if not reason in some American 
states. Although the upper courts of New York and Ohio have held it constitutional, 
it has been held unconstitutional in Michigan and California under essentially the same 
constitutional provisions. Some of the reasoning used to arrive at the latter result is 
of a character not unlike some which is used by Professor Hermens. 


Rosert Topp McKintay* 


The Dual State: A Contribution to the Theory of Dictatorship. By Ernst Fraenkel. 
New York: Oxford University Press, 1940. Pp. xvi, 248. $3.00. 


Calm and objective treatises on National Socialism do not constitute a sizeable 
portion of our current literature. Perhaps the very nature of the movement as the 


* Member of the Illinois Bar. 
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world’s stormiest phenomenon does not admit of passive consideration; perhaps its 
irrational nature—readily conceded by its friends—does not invite rational specula- 
tion. In the present work, however, Ernst Fraenkel, practicing lawyer in Berlin un- 
til the latter part of 1938, and now living in Chicago, gives a scholarly analysis of Na- 
tional Socialism from the point of view of the student of law and political theory. The 
work is replete with references to German court decisions and works of contemporary 
German authorities in the fields of public law and political theory. 

The author divides his study into three parts. Part I deals with the Prerogative 
State, and by this term he means the governmental system under the supreme juris- 
diction of Der Fuehrer which exercises unlimited authority unchecked by any legal 
guarantees. With the Prerogative State he contrasts the Normative State or the “ad- 
ministrative body endowed with elaborate powers for safeguarding the legal order as 
expressed in statutes, decisions of the courts, and activities of administrative agencies.” 
These two states existing side by side form the Dual State. In Part II the author 
examines the theoretical basis of the National Socialist political and legal order and 
considers at length the departure from the traditional political and legal theory of the 
West. Part III deals with the economic and sociological phases of National Socialism 
and shows “‘the relationship of contemporary German capitalism to the functioning 
of the Normative and of the Prerogative States.” 

Martial Law provides the constitution for present-day Germany, and in the po- 
litical sphere legal rules do not hold and judges must remain silent. Put in the words 
of the legal adviser to the Gestapo: “The task of combatting all movements dangerous 
to the state implies the power of using all necessary means, provided they are not in 
conflict with the law. Such conflicts with the law, however, are no longer possible 
since all restrictions have been removed following the Decree of February 28, 1933, 
and the triumph of National Socialist legal and political theory.” 

The undetermined limits of the political sphere, however, give to all judicial de- 
cisions an uncertainty and tentativeness which completely upset conservative notions 
of the rule of law. Yet by magnanimous acts of self-denial the Prerogative State has set 
limits to its arbitrary actions. From time to time the courts themselves with under- 
standable timidity aid in setting some limits by declaring that it is by no means certain 
in every case that the will of Der Fuehrer, or the tenets of National Socialism, or the 
over-worked Decree of February 28, 1933, demand a setting aside of old traditions 
and precedents. If their guess is wrong, they soon learn about it. Aside from these 
restrictions, it seems to be established that most of the legal institutions essential to 
capitalism, such as freedom of enterprise, sanctity of contracts, private property, the 
right of the employer to control labor, regulation of unfair competition, and older laws 
governing patent rights, interest agreements and the like remain intact and enforce- 
able in the courts—except where Jews are involved. These restrictions still hold 
despite the considerable amount of state interference and regulation in business 
affairs. Over all these exempted fields, however, hovers that mystic spectre of “the 
needs of the ethnic community” which may upset the well-reasoned judgment of any 
court in the land. 

Because the state in Germany does not control every aspect of social and economic 
life, Mr. Fraenkel believes that it cannot be called totalitarian in “the broader sense.” 
Has any state ever found it possible to control all social and economic life? Even in 
this bizarre, weird, and fantastic world of the present day there are still limits to state 
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control set by the natural law of physics if nothing else. No one expects public author- 
ity to control everything in a totalitarian state, but the ever-present power to control 
without limits most phases of life and the constant claim of state superiority over all 
things will satisfy most of us as touchstones of totalitarianism. 

In his chapter on “Rational Natural Law” Fraenkel points out the grave conse- 
quences for modern Germany of the denial of the doctrine of natural law. Mr. Fraen- 
kel’s wisdom exceeds that of most modern political and legal theorists who reject not 
only the doctrine of natural law, but who also reject its noble qualifying adjective 
“rational.” He quotes a gem from Leuner in the review Jugend und Recht to the effect 
that “there is no right residing in the stars; there is no equal right which is innate in the 
individual; there is no universal transethnic Natural Law. There is only one norm 
which is equally valid for all invididuals, namely that they live in accordance with the 
imperatives of their race.”” Fraenkel goes on to show the complete repudiation among 
National Socialists of traditional and absolute values. He contends that the German 
political and legal theorists of the past century were the special offenders in propagat- 
ing the general rejection of rational natural law and absolute values. Why should he 
limit the accusation in any degree to the Germans? The repudiation was and still is 
almost world-wide among Englishmen, Frenchmen, and Americans. The very sugges- 
tion of the acceptance of absolute, immutable, and universal values, and of natural 
law, by a few intrepid Aristotelians raises a storm today. Mr. Fraenkel does well to 
call attention to the excellent spade work unwittingly performed for the totalitarians 
by modern social scientists who generally misunderstood the doctrine of natural law 
and rejected it. The author well understands the difficulty of defending democratic 
theory without that rational doctrine. 

In connection with his treatment of natural law and National Socialism he dis- 
tinguishes between “relative natural law” and “absolute natural law’’—a distinction 
taken from the able and scholarly Ernst Troeltsch. Relative natural law would seem 
to be a contradiction in terms in any case, but to ascribe such a doctrine to the writers 
of the Middle Ages, would, to say the least, be inaccurate and confusing. 

In the concluding chapters of his work, Fraenkel considers the legal history of the 
Dual State with its economic and sociological background. The close association of 
capitalism and National Socialism has received considerable attention in other works; 
the value of its treatment here is in the succinct handling of material of recent nature. 
The consideration of the sociology of the Dual State shows breadth of comprehension 
and wide acquaintance with the ablest and foremost authorities. 

The work merits careful reading by students of recent legal and political theory. 


Jerome G. Kerwin* 


Cases on Restitution. By Edward S. Thurston. St. Paul: West Publishing Co., 1940. 

Pp. xxviii, 964. $6.00. 

Professor Thurston in his preface cordially recognizes the “pioneer work” of Walter 
Wheeler Cook. The organization of the present casebook is a modification and simpli- 
fication of the organization used by Mr. Cook in that portion of his Cases on Equity 
dealing with restitution. The rearrangement introduces the student at once to the rela- 
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tions between tort, contract, and restitution. In this respect, the organization has a 
distinct advantage. By the elimination of questionable subclassifications in the treat- 
ment of mistake, the editor has gained further advantage in his treatment of the ma- 
terial. He has, however, left until the end the subject of recovery on account of “bene- 
fits voluntarily conferred.” The reviewer has found this subject an excellent one for 
early discussion with students concerned with restitution. Here the analytical and 
practical differences between contract and quasi-contract come out clearly, and one is 
driven to consider carefully the practical reasons for quasi-contractual relief. 

It remains true at the same time that other situations in which restitution is allowed 
are of greater practical importance. In these other situations tort liability and, much 
more, contractual liability interact with the liability enforced by restitution. The in- 
teraction between these different types of liability has seemed to the reviewer practi- 
cally so important that he has combined contract and related quasi-contractual obli- 
gations in his first-year course in contract. Here the relations between defenses and 
claims for restitution based on mistake and “impossibility” are developed. The quasi- 
contractual remedies available to a party in default are considered along with the 
effect of default on the other party’s obligations. The contractual and quasi-contractu- 
al foundations of a surety’s rights against his principal both appear at once. Similar 
relationships are developed in connection with such subjects as duress and the curious 
contrast between the treatment of assignment and the claim of a “volunteer” to subro- 
gation. While the opinion should doubtless be heavily discounted for prejudice, the 
reviewer considers such an arrangement a vast improvement over separate courses in 
contract and restitution. 

The separate treatment of this subject, particularly in the United States, has, on 
the other hand, been generally credited with a marked contribution to the improve- 
ment of the law.' Professor Thurston’s casebook makes a further contribution to this 
same important objective. The argument implicit in his selection and arrangement of 
cases appears to be an argument for simplification and coherent generalization. It is 
an argument against such refinements as have developed, for example, in connection 
with mistake of law, unilateral mistake, and restitution in favor of a volunteer. The 
book suggests the flexible development of the rules and principles included in the Re- 
statement of Restitution. It should contribute to the vitality of development in this 
field of the law. 

MAtcotm P. SHarP* 


* See, e.g., Lord Wright’s review of the Restatement of Restitution, 51 Harv. L. Rev. 369 
(1937). 


* Professor of Law, University of Chicago. 
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